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CASE S 

ARGUED AND DETERMINED ' 




IW TBS 



Court of KING'S BENCH, 

IN 

Hilary Term^ 

In the Fifty-Seventh Year of the Reign of George IIL 



Graham and Others against Dyster. (a) SI^^»l 

ASSUMPSIT for money had and received and the^««P]*»nj^ 
money counts. Plea, non^assumpsiL At the trial «oniigninept of 

floods comuig 

before Lord Ellenborough C. J., at the London sittings from abioad, 
after last Hilary term, the case was thus : ^\\ of lading. 

The plaintiffs were merchanU at Liverpool^ the de- ^iT^TTthdr 
fendant was a leather-dealer in London. The plaintifi SdS^brokmin 
having a car|;o consisting of SSS3 hides, consigned to ,i^"<'?»» ^Jv 

to sell, and o« 
the arrival of the coDsignment, drew on ^., as on fonner occasions, in anticipation of tho 
proceeds, authorising JS. to deal with the consignment at their discretion, which bills 
B, accepted, and placed the consignment in the bands of defendant, their fiictor, for sale, 
not difedosiog to him that it was not their property, and drew on him «i accoupt, which 
bill he accepted and paid, and sold the goods and rendered his account, including the sale 
therein, Co ^., whob before their aoeeptaocea became due, failed, and the same were dis- 
honored : Held, that plaintiff^ were entitled to recover the proceeds of such sale from 



(a) Thia case was argued at Strjeanta* Inn before this term. 

Vol. VI, B them 
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ISI7. tbem from the BrazSSf and haying received the bill of 
lading, which was made deliverable to their order, trans- 

^gama mitted the same on the 11th Jidy 181Q, to I^^^^i^ Bathfe 
and Pilgrim^ their brokers in Ijandan^ to which port the 
hides were ^pnsignec^ lostructing them to sell the hides 
on arrival, provided ^d. per pound could be obtained 
for the lot The cargo arrived about the 9th of August^ 
of which Battye and Pilgrim advised the plaintiff^ and 
on the 11th the plaintifis drew on them, as they had 
done on former occasions, in anticipation of the pro- 
ceeds, two bills for 750/. each, dated the 9th, at sevens- 
five days, and advised Battye and Pilgrim of their hav- 
ing so drawn, requesting them to honor the biUs against 
the hides. On the S5th August the plaintiffi drew a 
third bill on Battye and Pilgrim on the same account^ 
and for the same amount and number of days as the 
others, and being anxious for an immediate sale^ in- 
structed Battye and Pilgrim that they were to deal with 
the hides at their discretion. Battye and Pilgrim ac- 
cepted the bills, and in the beginning of October placed 
the hides in the hands of the defendant, as their fiictor, 
for sale^ not disclosing to him that the property was 
not their own, and Areoi on him by two bills at two months^ 
for the sum qf2S00L on account, which the defendant 
accepted and afterwards paid. The defendant sold the 
hides and rendered the sale account in his general ac- 
count with his employers. Battye and Pilgrim felling 
into embarrasments before their acceptances became 
due, the same were dishonored, and the plaintiffi gave 
notice to the defendant to retain the value of the hides. 
Upon these fects his Lordship was inclined to the 
opinion that the plaintiffi, havings as on former oc- 
casions. 



agKbui 
DMOHI. 



IN THE Fimr-SETEMTH T£Aft OF GEORGE III. 

casionsi drawn upon BaUye and PUgrim in advance, and ldl7. 

instructed them to deal with the hides at their discretion, 

must be considered as having impliedly authorised them 

to pledge the hides; for, otherwise, how could they be 

expected to be in cash to meet their advances; and un* 

der this impression his Lordship advised the jury to find 

for the defendant, which they accordingly did* 

In Easter term last Parke obtained a rule nisi fora new 
trial, contending, that the circumstances proved at the 
trial did not take the case out of the genend rule of law, 
that a foctor cannot pledge ; and he cited Newsome v. 
Thornton {a) and Cochran v. Irlam. {b) 

The Attomejf'Qeneraly SpankiCf and E.Laaon now 
shewed cause, and argued that the plaintiffi^ from their 
course of dealing with Battye and Pilgrim^ in drawing 
on them in advance, and authorising them to act at their 
discretion, had invested them with the character of prm- 
cipals; and thm the case was within the excqition taken 
by the court in Martini v. Coles {c)i and they cited' 
Whittenbury Y. Forrester and Another^ Coram Giibe C.J., 
London sittings after last Hilary term, in which case 
th^ said it appeared diat Dawson and Co», the plaintiff's 
brokers, employed the defendants, who had before made 
advances to them, to sell the plaintifPs goods, which 
sale tlie defendants effected, and rendered an account to 
Dcewson and Co., giving them credit for the price which 
they had received. And it was ruled, that the advances 
made were a just debt from Dawson and Co. to the de- 
fendants, and, therefore, the giviug credit to Damson 

(a) 6 Sati, 17. (b) Ante^ vol. U. 801. (c) Ante, Tol. L 14a 

B 3 and 
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18.l7«t and Co. for the price received was tantamount to pay- 
ment; and so the pIainti£Pt who was not known as a 
principal at the time» was bound by that payment ; and 
the Chief Justice accordingly directed a verdict for the 
defendant, {a) 

Lord Ellenbobough C. J. I should have been 
glad to hear the other side if the doubts on which I 
formerly acted remained. The case is this ; Battye and 
Pilgrim are known in the city oi London in the character 
of brokers ; it would be well if traders, when they deal 
with brokers as if they were merchants, would make 
themsdves secure, by first enquiring whether they will 
be borne out. ia dealing with them in that character; it 
would save a vast deal of risk and litigation. But to 
proceed : the plaintiffs consign to Battye and Pilgrim a 
valuable cargo of hides, imparting to tliem the most 
extensive authority which could be given to them as 
brokers ; they were to sell the hides at their discretion, 
that. is, with power to regulate the time and place of 
disposal,. the price, and all other particulars incident to' 
sale. . The plainUffi also stipulated that they should be 
at. liberty to draw on them by way of advance, and of 
course, could, not. have objected to any mode of sale 
which the brokers . might adopt, in order to reimburse 
themselves for these ' advances. Now the defendant, 
when. he entered into this dealing with Battye and PH- ^ 
grimf which was not a sale, and therefore could only be 
safely concluded upon the footing of Battye and Pilgrim * 
being:principals, ought first to have enquired as to- their 

(a) Sec note at the tod of this ctse. 

title. 
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title. From the antecedent dealings between the plain- 
tiffi and Battye and Pilgrim^ I find nothing fix>m which 
to infer an authority to pledge, or a recognition by the 
plaintiffs of any such transaction, though the case was 
certainly viewed at the trial in that light If it had 
been so, it would have made a diflference. The case, as 
it is now presented, resolves itself into the ordinary 
case of a pledge by a Ikctor. If Battye and Pilgrim 
had been unwilling or unable to resort \> a sale, in 
order to reimburse themselves, they should have sti- 
pulated with their employers for an express authori^.to ' 
pledge. 



1817. ♦ 

Gbabax 

agamu 
Drtum. 



Batlet J. When the facts of this case are under- 
stood, I think there is no doubt upon the law. A.'person 
who acquires goods in any other character than that of 
a vendee, ought to be wary of the situation in which he 
places himself and the liability he incurs. The case of 
Shifty V. Kymer [a) is nearly, in all respects, like this, 
except that this has been treated as a case of implied 
authority. But the fact that the plaintiffii drew bills 
against this consignment, and had also drawn in like 
manner against other consignments, makes no difference ' 
with respect to raising an implied authori^ ; it is every 
day's practice between fiictor and principal so to do; * 
and the only difference which this practice makes is, ' 
that it conveys to the factor a right to reimburse him- - 
self; but it is unnecessary for this purpose that he 
should be enabled to pledge; he may sell on credit and ' 
discount the bills; and if he fears that these means will 



(a) Ante, toL i. 484. 

B S 



not 
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1817« not insure bis reimbursement, be must stipulatei if he 
Q^j^^ ^Hl have it» for authority to pledge. 

Abbott J* It has been established by many deci- 
sionsy and may now be considered as a settled principle 
of lawy that a factor cannot pledge, so as to transfer his 
lien to the pawnee; and it seems to be much for the 
benefit of commerce to hold this principle sacred ; the 
merchant rests hb best security on it. Now it is impos- 
sible to doubt that this transaction was one of pledge 
only ; but if it cannot stand as a pledge, the defend- 
ant will then be in the situation of a man who has sold 
the plMnti£&' goods, for the proceeds of which he is ac- 
countable to the plaintifis ; for it is only as a pledge that 
he can claim to hold the goods for his lien. It occurred 
to my Lord at the trial as a matter of doubt, whether 
the previous transactions between the parties did not 
sanction the inference^ that the plainti£& intended to au- 
thorise a course of dealing by way of pledge; and that, 
indeed, was the only point of doubt. It seems to me^ 
however^ that the particular eacpression that Batijfe and 
Pitgnm were to deal with the goods at their discretbn, 
miist be limited to a discretion in their capaci^ of &ctors« 
It appears^ that Battye and Pilgrim had made advances 
on former occasions, but this, I believe^ is a common 
pmctice upon such occasions, and almost an invaciable 
one where manufacturers are concerned. If we were to 
hold) as between principal and factor, that wherever 
UUs are dtawn by the principal, in advance of a 
consipiment made to the factor for sale, the factor 
theoeby acquires an authority to pledge, we should, I 
fear, be going a great way towards the extinction of 

the 
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the sound and wholesome principle with which I 1817* 
set out 

HoLROTD J. I am of the same opinion, and for the 
same i-easons as already stated. This was a mere pledge 
for the purpose of raising money* Prior dealings be^ 
tween principal and &ctor may be of such a nature as to 
raise an implied authority to the factor to pledge; but 
the authority here given to deal with the goods at hb 
discretion^ must, as I oonceiTe^ be understood with re* 
fbrence to his character of &ctor. A fisictor has a ge- 
neral lien (a)» and the very reason is, becanse he is in 
die habit of making advances : so it is trith packers; 
It is a clear principle of law that a factor cannot 
pledge. 

Rule absolute* 
Topping and Parke were for the pUintiffii. 



(a) See Xmger t. WiieoKf Jmb. S52. Gardener t. Coieman, died 
lBurr.49U 6 Am, S8. per BuOer J. 

j^oU, » WhiiUnhwy ▼• ForrtUer and Another, Gibbs C. J., in the 
ooane of his fammiog iip» made the following obecrvetioni. In the 
▼lew I take of this caie there la no ground to support this action. 
There is a wide distinction to be made between a fiwtor pledging goods 
and the person to whom he pledges them insisting on holding the 
goods so pledged, while they remain in substance, for the money ad> 
Tanoed, and a factor selling the goods through the medium of a brakcTy 
and 'the broker insisting upon holding the price after he has given credit 
Ibr it to the ftctor in his account; and for this reason: a factor has no 
nason to pledge the goods of his principal, nor has he a ri|^t to do 
so ; and as he has ne right to pledge the goods of hb principal, he cannot 
giTe to a pawnee a title which he has not himself, and, therefore, if It 
rested upon a pledge no property oould be given. But a factor has • 
right to seU the goods, and if the principal's name does not appear, but 
heaell them as his own^ he has a right to the money. The factor may 

B 4 «»plof 
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1817. 




ioipl07 wfaom he pleaiai tQ efitct the lalc for the principel y provided be 
do it for the beit, it doei not ugnifj whom be einplojt,he maj reoette the 
mooej from those by whom he effected the Mle. In thii caw Dawton 
Brothen and Co. were the perM>nt employed bj the plaintif^^ and they 
employ Forretter and Co., who have made advances before to them. 
ForreUer and Co. effect theM nles, and before they hare any nodoe fiom 
the pUintiff that the goods were not thebs, and before their bankmptcyy 
ForreiUr and Co. render an account to Dawton Brothers and Ca, giviog 
credit to them for the money which FiPmster and Cow had reoeiTed on 
aoooont of their goods* Now as the adfanocs made were unquestionably 
•just debt between i>cioioji and Co. and ForretUr and Co.* I understand 
that the circumstance of FmmaUr and Co. giving credit to them for the 
tcceipt of the money, amounts to the same thing as if thejr had paikl this 
money to Daieson and Co. ; and if so, the plaintiff, who was not known 
as principal at that time, was bound by that payment ; and as payment 
has been made through Jkaaton and Co., therefore, in my view of the 
ease, the plaintiff has no right to seek to recover the money from FvrraUf 
and Co., ^ho have in due course of business made payment to Dnuiom 
and Co., with whom they had tiansMiions. This is my view of the 
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SiCKLEMORE OgoinSt ThISTLETON. (d) Thurtday, 

^ ^ '. Janvury^SA. 

POVENANT- The plaintiff declares upon a lease LcMebypUin- 
made between himself of the first part, James This^ jean of a mes- 
tleion the younger of the second part, and the defendant atayearij^) 
of the third part; by which the plaintiff, for the consi- jS^^wdXr. 
derations therein mentioned, demised to Thistleton the ^®Sll*reSat 
younger a certain messuage and farm in JValpole Saint ^^^^e^^J^ 
Petei's for seven years, at the yearly rent of 190/., pay- |J«ntioned, and 
able quarterly, and also the further yearly rent of 40/., interest in case 

. . 11, *^® "*"* should 

and so m proportion, for every acre ploughed contrary be behind three 
to the course of husbandry prescribed in the indenture ; defendant cL 
and ThisUetofi the younger, for himself, his heirs, ex- jf^diairit 
ecutors, and administrators, covenanted to pay the rent Ihe1wm*wdi* 
on the days and in manner therein mentioned, and also !?^i^"'?j?f? 
to pay interest, in case the rent should be behind three "^ '•"' •* **>« 

^ ^ respecuve days, 

quarters ; and to keep the premises in tenantable repair, and ei^ in- 

V. ^ /, , ^ ' terest,andshaU 

and not to carry off any of the produce, and to manage dul/obaenre 
the farm in a husband-like manner, &c. And the de- pants, and that 
fendant, for himself^ his heirs, executors, andadministra- ^^if^negkct 
tors, covenanted with the plaintiff, his heirs and assigns, /J/^^ti^ 
that Thistleton the younger, his executors and adminis- ^^'^ «*«« 

^ ® ' pay on demand: 

tiiators, should at all times during the term well and truly ?5*^%**'** *^® 
pay, or cause to be paid, to the plaintiff, his heirs and not chargeable 

. , .^ ' . ' . ^ until after forty 

assigns, the said rents, on the respective days mentioned days and de- 
mand made ; 
and plaintiff 
haring declared generally, assigning for breach rent arrear, and it appearing upon 
oyer that the lease Contained the qualification above stated, that the breach was iU 
assigned, and there being general danuiges upon tb^ whole decUmuioni which contained 
other breaches which were well assigned, that judgment nerertheless must be arrested causi 
qui iupra. 

(a) This case was argued at Seijeants' Inn before this term. 

in 
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SlOKUIfOBB 

agabui 
Taitruioii* 



1817* in the indenture, Imd also interest; and should duly ob- 
serve and perform all the covenants on his and their part 
to be observed and peribnned. And the plaintiff alleges 
that ThisUeton the younger entered, and that on, &c.t 
237/. 10s. of the siud rent of 190A for one year and a 
quarter, was and still is in arrear. Secondly, that on, 8t& 
fhree quarter^ of the said rent of 1902. were and still 
Ate unpaid, wherd>y ThisUdon th^ youngto became 
li^le to pay int^rest^ &c. ; and there were other breached 
assigned, as for non-Tepair, and for carrying off tnainure, 
bjc And so the pbdntiff says that the defendant, although 
6^ request^, hath not kept the covenants, &c 

After oyer, and pleading to issue^ and a verdict for 
the plaintiff at the Nc^rfblk Assizer with general damages 
tipoti the whole ddclaratioil, it was mdved in arrest ot 
judgtnent, thait the breach fcfr nob-paytifent of rent wad 
not well assign^, being for n6h-payment of r^rit gene- 
rally by Tliidietoh the younger, as if the defendant's 
covenant were absolute in this respect; whereas it i^ 
pears on oyer, that the lease contains this clause^ vLs. 
'* that in tase ThistUton the younger should n^Ie6t to' 
pay the rent, fitc for fotty days, the defendant shall pay 
on demand;" the force of which is, to make the defend- 
ant only liable conditionally, that is, after a time certain, 
and upon request; so that this assigbmetit, instead of 
being general for retit in arrear, sl^uld have been, that 
Thistletcn the younger ne^ected to pay it for for^ days,' 
and the defendiint was requested to pay it {a) ; for with- 
out this, he is not chargeable according to the true 
intait and meaning of the lease. AnoAer objection wa^ 

(a) JWhb ▼. TV^ipefy 1 finmiii 8S» Bucky. 0w9fhST.R.iOB. Bnw^ 
deU ▼. PamtUf 10 Son, 5S% 

also 



TiiiMLtfttil^ 
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alflo takeoi that here the damages beiog general upon the 1 81 7^ 

whole dedamtion^ could not be sereredy so as to ba . «*— ^ 

applied to such breaches as were well assigned^ and ^^'*^ 
therefore if any one breach was 111« judgment must btf 
arrested* 

JBlassa StqU and PUOt, who shewed Caiis#» danied 

that the covenant was qualified* The defendant cove-< 

naats, << that T^iiileton the younger shall at all times 

during the term pay the rent on the respective dajrs^" 

Scci which covenant is independent of the iitbery and is 

not restrained by it (a) And both may well stand t»* 

gather ; for by the firsts the defendant is only liable iA 

covenant for unUqpudated damages; by the othcTt after 

demand made^ he is liable as for hisown debt» and might 

be held to bail thereon. In the present case^ there fo r e ^ 

a request is unnecessary* {b) But if a request were mm 

cessary^ Ikei Mophti reqmsUus is enough ; for after ver-» 

dict» it shall be intended thatit was proved to bavabeell 

made at such time as it kwfidly might be. Bat miaM* 

ting the breach to be ill assigned ca$aA qui mpraj this 

objection doth not go to bar the entire judgment, dioag^ 

it might have been good to exclude any evidence om th<s 

particular breach at the trial ; but now the plaintiff shall 

have judgment for such breaches as ate well assigned, 

and be barred for the residue^ (() 

Lord EuXNBOROuoH G J. I own thst I oflMM 
help thinking thb is a qualified covenant, and thut tiia 

(a) Gamtfird T. Grfffitht 1 Saund. SO. Aw ▼. Pa^m, SCampb. K.fKC* 
290. ^lUtt,Abr.25Q. 

(b) Catn.Dig. Beadtr^ C. 75. 

(c) Ihrmanr.an0igg,St^4lU FMm^v.DeXoid, finmd^SS^ 

Stipulation, 
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1817. 

SicKUMoms 

agaitut 
Ti|ifln.tTOM» 



Stipulation, that <* if the lessee shall neglect to pay for 
forty days, the surety shall pay on demand,'' which must 
have been introduced in ease and for the protection of 
the surety, does, in reasonable construction, pervade and* 
restrain the former covenant. According to the autho- 
rity of Browning v. Wright (a), covenants ought to be 
construed with due r^ard to the intention of the parties 
as it is to be collected from the whole context of the 
instrument, so as to make one entire and consistent con* 
struction of the whole ; and it appears to me, that that 
would not be a consistent or just construction of this . 
instrument, which would have the eflfect of making the 
defendant, who is only a sure^, liable in the first in- 
stance, without notice^ immediately upon the rent be- 
coming due. It would therefore be contrary to the rule 
laid down in Brooming v. Wright not to give eflS^ct to 
the qualifying and narrowing words. This breach 
therefore is, in my opinion, ill assigned ; and being so, 
the damages, which are entire^ cannot stand, because of 
the uncertainty as to what portion of them is tobe sepa«- 
rated and applied to the several breaches on which the 
verdict rests, so that the Court has no means of appor-^ 
tioning them, and can only arrest the judgment 



Bayley J. It is not possible to doubt that the latter 
dause, as it regards the surety, is a qualification of the 
former. Covenants must necessarily be construed alto- 
gether in order to attain their true mciaiiing. The 
meaning of these covenants is, that the defendant does 
not become chargeable eo instanti the rent becomes 
due, but only after forty days' non-payment, and after 



(a) 8 ^M.^Pu/. 15. 



demand 
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demand inade. If this were not so, the consequence 1817* 
would be, that he would be subject to two actions, one -^ 
on the day after the rent became due, and another after agmui 
forty days and demand made. Upon the other point, 
as to the distinction that has been taken between entire 
damages on separate breaches and separate counts, it 
seems as if there ought to be none in point of law; but 
I shall look to the cases between this and to-morrow, to 
ascertain if there be any ; as at preseoit advised, it seems 
to me that there is not any distinction. 

HoLROTD J. (a) In this case different breaches are 
alleged; one for non-payment of rent, another for carry- 
ing off straw from the premises. Upon these, the jury 
were to decide whether they were* true' in fact, and' if 
they were, what damages the plaintiff had thereby sus- 
tained. It was not their province to determine whether 
the breaches were according to the legal construction of 
the lease properly alleged. The question, then, is this, 
whether the jury, having found a verdict on all the facts, 
and given damages thereon, can be considered as having 
determined upon the legality of the causes of action, 
over which they have no authority, and which, as it now 
appears, could only be settled after a nice discussion, of 
the rules of law which govern such actions. If, then^, 
the question be for the Court, upon the true construc- 
tion of this lease, I am bound to say that, considering 
the two covenants together, and their object, and the 
consequences that would follow from giving a literal 
construction to one of them, I must presume the inten- 
tion of the parties to have been, that the one should 

(af Abbott J. had left the court. 

qualify 



li 



CASES IN HILARY TERM 



1817. 




qatlify the odier. la Dnemkard v. Hotkim{a)f it is 
mk^ ^* emy deed ought to he ooostraed eeoozding to 
the intenlMB of the partie% and the intents ought to be 
ed^adged of the iKveral parts of the deed, as a gencnd 
iasue out of the endenoe, and bftnC ei ght to be picked 
ontofeverfpar^andBoloatofonewordonly/' Andl 
viBiidfi^in the words of that rqiovty ^ I grant these are 
aereral oovenants in point of fiict, but not in point of 
obKgation ;** and the intent, and not the fenn, is irfaat 
we are to look to. Here^ then, the intent was^ diat the 
surety was not to be liable for forty days after non-pay- 
meat of Ae rent, nor until it was demanded of him. 

Rule abs^teb 



Tsfpwg for the defendant 






BoTsoN and Others against Thomas Colss. 



A faetor m. '^p ROVER for a quantity of gum Sen^. Plea, not 

not plcdfff jt . 

unlcM the guil^« At the trial before Lord EUenboraugh C.J. 

o^UfQ^P Oa «lMS 

goodi arm him at the London sittings after last Easter term, the case^ as 

with lucfa In- . J • • J ^i_ 

dida of pro- ^^ appeared m evidience, was thus : — 
•nableh^to '^^ gums Were consigned to the plaintiA Boyson 
hUorn^^M. «^^^KP* a^d James Silver^ per ship Echo^ and were ware- 
fort, where 
plaintlfia, having pmi fpr enle warahouied in tiieir namre at the Lan4om Bo(ik»» raectvad 



from C.f a broker, a lold note, not dUclosing the neme of anj parchaeery and gave C an 
order on the Docka for the weighing and tiwfer of the gnnia to hh order, and lant hlm 
an Invoice aa fiir gpma bought of them bj C> and having called upon him to eattle for the 
gums as per contract* drew on H» for the price, which mlb were accepted by J?., and 
guaranteed bj C» who a fte rw a rd a pledged the guma for a valuable conslderatkm to defend- 
ant, handing over to him the tnmafbr (wder of plaintiifs, together with a transfer order from 
himself, and afterwards, and before the. bilU became dup. became banknipt : Held, that 
plaintiffs were emitled lo maintain trover against defendant for tiie gums. 

housed 
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Bovtoif 



hposei in their names at the London Docks pre?ioii3ty I817t 
to the inpnth of ^tw }SIS. On the fid of that aKWlh 
CokSf ^lolheiSt who GUfried on bHstness in Lmdm 
chiefljr as brokers, an4 had applied tiifo or three times 
to the pkuntiffi respecting these gums^ delivered to the 
plaiptifls a scdd i^ote uk ^ iollowing tenns : ^ SoU for 
acooan^ of Messrs. JoMpi and James Sikfer aboiit foity 
tons of roi^h gum Sen^;a}, per jBch<^ at 77i« per cwt» 
^jmr^en 4a;s four months or Sj^ per oenU disconBt 
London^ 2d Jime ISIS. (Signed) Q^ bmthers.'' On 
the 15th of the same month the pleiittiffs gave to Cokip 
brothersi an order signed by Ji^tipph BB^JmiiUiSilverf ad- 
dress^ to the superintendent at the dodcs, to wdgh and 
transfer ^e gums to the ordier of Coles, brothers; and the 
transfer was accordingly made on the 16th into theur 
names in the dock company's hooks, and the dock 
charges paid to that time by the plaintiffi. On the 
24th the plaintiffir sent an invoice or bill of parcels of 
the whole 94 casks to Cotes, brothers, dated the 8th c^^, 
and headed, " Messrs. Coles, brothers, bon^t oijoseph 
and Jamts SitoerJ' On the 26th Bo/yson ^rote to Cdes, 
brothers, requesting them to settle for the gums agree- 
ably to contract, and stating that he would ca)L the next 
dayfpr that purpose; and on the 27th the plaintifi drew 
on Hesdline and G). for the amount, at four months, 
antedating the bills to the 16tht which biUs were ao* 
cepted; and (Mes, brothers, wrote a letter to the plain- 
tiffii guaranteeing the payment of them* On the 4th Jiify, 
Coles, brothers, being in embarrassed circumstances, and 
having obtamed the defendant's guarantee of certain 
promissory notes of theirs in the hands of Messrs. Bar^ 
day and Trilton, to a much larger amount than the 
vdne of the gums, in order to cov^ this guarantee 

handed 
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1817. handed to the defendant the lease of their premises^ 
~ together with certain policies on their lives, and the 

t^ffM' transfer order above stated, accompanied by an order 
from themselves to the superintendant of the docks to 
transfer the gams to the defendant's • order. ColeSf 
brothers, a few days after this transaction, becamei 
bankrupt, and the plaintiffi put in a claim under their 
commission for the price of the gums. The clerk of 
the plaintifis proved that Coles^ brothers, were known to* 
him only as brokers, and that the sold note delivered 
by them to the plaintiffs was in the usual form of a 
broker's note, where the name of the buyer is not dis- 
closed, and that at the time when this note was de- 
livered the name of a purchaser was not mentioned. 
On the other hand, Coles^ brothers, (the bankrupt) 
proved that though his house dealt principally as brokers, 
they &t times made purchases on their own account, and ' 
that they had applied for these gums in consequence of 
its being mentioned to them by Heseliines that the gums 
were in the market; and the witness denied that there 
was any principal, or that he ever represented that there 
was any to the plaintifis. • The question at the trial was, 
whether. the defendant was entitled to hold the gums 
against the plaintiffs ; which question his Lordship left to 
the consideration of the jury, on these points, viz. whe- 
ther the plaintiffs had dealt with ColeSf brothers, as 
brokers, or as purchasers.; if as brokers, Coles, brothers, 
had no right to pledge the goods to the defendant, un- 
less the jury considered that the plaintifis had armed 
them with such indicia of property ns to enable them to 
deal with it to others as their own. The jury found a 
verdict for the plaintifis for 27922. 

In Trinity term, a rule nisi for a new trial was obtained, 

and 
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and the case was argued upon the rule (a\ by the Attorney 1817* 
General and Gumey tor the plaintifi% and by Tcppingf 
Marryatj and Camley for the defendant ; in the coi^rse of 
which argument the following authorities were quoted ; 
viz. M^Combie v. Davies (i), Martini v. Coles (c), Parker 
V. Patrick (d), Taylo? v. Sir T. Plumer. {e) The Court 
afterwards in pronouncing judgment v^ent so fully into 
the several points discussed at the bar, that any farther 
detail is deemed unnecessary. 

Lord Ellenborough C.J. Having given all the 
attention to the discussion of this case which the im- 
portance of the question, and magnitude of the stake 
may seem to demand, I confess that I do not see any 
sufficient ground for granting a new trial. Adverting 
to the case with reference to the document9 which wete 
exhibited to the defendant at the time when he gua- 
ranteed the notes of Coles, brothers, I do not find that 
there was any bought note exhibited to him as an 
inducement to him to advance his security ; it is repre- 
sented, as the fact was, that Coles, brothers, were in pos- 
session of an order for the t^ransfer of the gums; and 
this order is accordingly handed to the defendant, toge- 
ther with an order from themselves for the transfer; but 
beyond this it was not in evidence that there was any 
document produced to induce the defendant to make 
the advance. Therefore this is not one of those cases 
where the pawnee has acquired a better title than the 
pawner, in consequence of being misled by some docu- 
ments with which the pawner was armed by the pro- 

(a) At Serjeants* Itin Ha!l before this term. 

(6) 6 JEusi, 538. 7 £nsl, 5. (c) Ante, vol. i. 140. 

(d; 5 r. A 175. • (e) ADte»Tol.ui. 569, 

Vol. VI. C prietor. 
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1817* prietor. As suppose in this case a bought note had 

"""""* passed between the parties* and had been exhibited to 

Bonov '^ . 

aeaina the defendant, conveying fin eflectunl representation 

that the property was in Coles, brothers, as the pur- 
chasers, the plaintifis would doubtless have been bound 
by it. But the case terminates without proof of any 
such document having been exhibited, whereby the de- 
fendant could properly be deceived ; and therefore he^ 
as pawnee, must be content with such title as the pawner 
hath, whether it be good or bad ; he cannot be in a 
better situation. Dismissing, then, this point, we come 
to the question as to the title of Colest brothers. The 
transaction or^[inated in its being mentioned to ColeSy 
brothers, that these goods were in the market, and 
might be seen. Heseltine, it seems, had had an o0er of 
the goods from Mocatta, the plaintiii&* broker, and 
mentioned them to Coles, brothers. The next thing we 
find in evidence is that Coles, brothers, sent in to the 
plaintiffs a sold note. The sold note is thus : " Sold 
for account of "iAessTs, Joseph and James Silver about 
40 tons of rough gum Senegal, per Echo, at 77s. per 
cwt., fourteen days four months or 2^ per cent, dis- 
count. (Signed) Coles, brothers." We find that they 
afterwards represented as a past fact that there hod been 
an actual sale. Did that fact exist ? Is it pretended 
that there was any purchaser ? The note is the usual 
broker's note, which is delivered to the principal on 
whose account the broker sells. If there had been any 
one of whom it could be predicated that he was a pur- 
chaser, the plainti& could not have maintained this 
action, if there was a real buyer cadit quastio. After 
having once sold the goods, the plaintifis could not have 
brought trover. But is there, I repeat, at this moment 

anv 
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any person to stand in the place of vendee through the 1817. 
intervention of Cdes, brothers ? If not, the account they 
gave was incorrect, there had not been a sale ; conse- 
quently, the right of action is not affected if the property 
has not been transferred to some one as a buyer. But 
an invoice, or, as it has been called, a bought note, was 
sent to Colesj brothers, not of equal date, as one should 
expect of a bought note, like lease and counterpart, with 
the .sold note, nor running in the same terms ; but it is 
addressed ^^ Messrs. ColeSj brothers ;" and it goes on : 
** Bought oi Joseph and James Silver 92 casks gum Sene- 
gal, per EchOi at 775. per cwt" And the price is affixed 
and the numbers and weight of each cask set down ; and 
it is noted at the foot that two hogsheads were damaged. 
Now, is this inconsistent with what the sold note im- 
ports, that Coles^ brothers, were only the instruments 
for effecting the sale? Assuming that they were so, 
the bill of parcels must have been in this form, inas- 
much as the vendee was not disclosed ; and, therefore, 
no inference arises out of it that Coles, brothers, had 
purchased in their own names as principals; and the 
plainti£&' request to them to settle for the gums agree- 
ably to contract, can only mean according to the entire 
contract as it really existed between them. But the 
sold note does, I think, unequivocally import a trans- 
action between principal and broker, to effect through 
the latter a sale of the commodity. Now the main argu- 
ment for the defendant rests upon the order of the 
plaintiffs to weigh and transfer; and if to weigh and 
transfer necessarily means to transfer the actual as dis- 
tinguished from the potential property, or possession, 
this, indeed, would be a strong ground. But this was 
a question peculiarly fit for the consideration of the 

C 2 jury; 
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18 17. jury; and the jury, which was a most inteUigent one, 
^ have considered and determined it; and unless they are 

againu whoUy in error, the question is at an end, because there 

COLIS* 

is nothing to raise a doubtful inference. Coles, brothers, . 
tiever declared their principal ; but it should seem as if 
they meant to impress the plaintiffs from the first with 
the supposition tliat they had effected a sale with some 
one. The credit expired on the 16th Juncy and on the 
26tb, ten days afterwards, the plaintiffs applied to 
Coles, brothers, to settle for the gums agreeably to con- 
tract, which produced the bills on Heseltine, dated back 
to the time when the credit expired. Heseltine ac- 
cepted the bills; and this circumstance imported, to a 
certain extent, that he was a party interested. The 
evidence, however, negatived that he was a principal, 
or bought or had any interest in the goods ; or that his 
acceptances were other than purely for accommodation ;^ 
and the acceptances will certainly not of themselves 
make him a purchaser. But it is said that Coles, 
brothers, gave their guarantee, and thence it is deduced 
that they were purchasers. It would, doubtless, be 
somewhat out of the usual course for a man to guarantee 
his own debt; to guarantee the debt of another may be 
to confer the very valuable advantage of additional 
security; but it can add nothing to the security where 
the person who guarantees is already liable. The in- 
ference, therefore, to be drawn from this circumstance 
rather is, that Coles, brothers, were not purchasers. 
Where then are we to look, except it be to the dock 
transfers, upon which I have already observed, to the 
circumstance which was to indicate to the plaintiffs that 
Coles, brothers, were the purchaser^? Coles, brothers, 
do not declare themselves as such, and the sold note 

imports 
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imports the contrary. But if the plaintiffs were not 1817. 
divested of the property in these gums by any thing —— 
which passed with ColeSy brothers, the defendant, who is t^ahut 
a pawnee, cannot have a better {itle than the pawner ; 
and it is properly admitted that the defendant claims to 
hold only as a pledge. The action then is against a 
defendant who claims to hold under a defective title. 
No imputation lies upon him, nor any disparagement 
from this transaction ; in point of prudence he might, 
perhaps, have secured himself by a more cautious pro- 
ceeding; he would probably have ascertained, had he 
' pursued the enquiry from the London Docks, how it 
was that Coles^' brothers, had acquired a right to make 
the transfer, and how the transaction stood precisely 
between them and the plaintiffs; as it now is, he rests 
upon a title which is defective. 

Bayley J. Although I have felt some doubts during 
the progress of this discussion, I am now satisfied that 
the verdict is right. The first question is, whether the 
plaintiffs did in fact divest themselves of this property in 
favor of Cdes^ brothers : and, secondly, if not, whether, 
under tlie circumstances, the defendant has any other 
and better title than that of Coles, brothers. On the 
first question it is maintained on the part of the defend- 
ant, that the plaintiffs sold the gums ; but to constitute 
a sale there must be both a vendor and vendee; and 
here a vendee is wanting. If it were doubtful in which 
of the two characters, either of principal or broker, the 
plaintiffs at the time of the treaty for these gums might 
have supposed Coles, brothers, to be acting, surely they 
could no longer doubt, when they looked at the sold note^ 
that Coles, brothers, were only acting as brokers ; it did 

C S not 
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18 1 7« not appear in evidence that nny questions were put toocb- 
ing this point at the time, but the document was too plain 
to be misunderstood by them. And there is a most im« 
portant difference to the merchant whether he is to be 
understood as dealing with a man as broker or as prin- 
cipal ; for in the one case he has not only the security of 
a third person, the purchaser, but he may also expect to 
have the disinterested opinion of a broker, who has not 
any concern in the purchase. So here the party might 
reasonably expect that they would have the benefit of 
the unbiassed judgment of Colea^ brothers, upon the 
matter. But let us look further into the language of 
the sold note ; it is " sold for account of," &c. Now if 
ColeSf brothers, were the buyers, would they have used 
this expression ? " Sold for account of," imports that 
they had sold to some one for the plaintiffs, their em- 
ployers. If then this be the primai-y import of the sold 
note, is it varied by the other documents, or is -not 
rather every document confirmative of the same im- 
pression? The next document we come to is the in- 
voice, which runs in this form : ** Messrs. ColeSi brothers, 
bought of Joseph and James Silver ;" and so in fact the 
transaction would have been between tnem, if Coles^ 
brothers, had effected a purchase for an undisclosed 
principal, because they would have been the persons to 
look to for payment; therefore I see nothing incon- 
sistent in this. On the 16th June^ in pursuance of an 
application made at the docks to weigh and deliver, the 
gums are transferred into the names of Coles^ brothers ; 
and I ask if there be any thing in that inconsistent with 
the idea that Coles^ brothers, effected the purchase for an 
undisclosed principal? It is argued that the order to 
weigh and transfer imports a sale ; but if the sale were 

to 
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to a third person, the actual transfers might well have 1817* 
been made to Colesj brothers, supposing the purchasers, 
as is sometimes the case, wished to remain undisclosed* 
In like manner, the plaintiffs could not do otherwise 
than apply to Coles^ brothers, to settle, if they knew not 
the purchaser. In answer to that application, it is ob- 
servable that Coles, brothers^ do not give their own 
acceptances in payment, but HeseUine and Co. accept a^ 
for value received; the natural inference from which is 
that Heseltines were the purchasers. But it seems that 
Coles, brothers, guaranteed the bills; and it is asked, 
why should they have done this, unless they were in- 
terested in the purchase? This, I believe, is not an un- 
frequent practice with brokers, if the merchant is not 
satisfi^ with the proffered mode of payment ; and ij^ 
this case it was natural enough that ColeSf brothers, 
should add their security to that of HeseUine and Co. 
I have now noticed the material circumstances on which 
the defendant has relied, in order to show that the 
plaintiffs intended to sell the goods outright to ColeSf 
brothers ; and it appears to me that no such intention 
is fairly to be collected from them ; on the contrary, I 
infer that the plaintiffs were induced from the mode of 
dealing, at first to conclude that a third person was 
behind in the character of purchaser; and, therefore, 
when this was discovered to be otherwise, they were at 
liberty to repudiate Coles, brothers, and to rescind the 
contract, by reason that there was no vendee. The 
next question is, whether the defendant can make a 
better title than Coles, brothers. It is laid down as a 
general rule, that a pawnee cannot have a better title 
than the pawner; and so it is of vendor and vendee, 
except in the case of a sale in market overt. But this 

C 1i rule 
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1817. rule will certainly not apply where the owner of goods 
w^ has lent himself to accredit the title of another person, 

^flP""** by placing in his power those symbols of property which 
have enabled him to hold himself out as a purchaser of 
the goods. With respect to the limited rights of 
pawners, there is one case where money was lent on a 
pledge of which the pawner was only tenant for life, and 
after his death the remainder-man recovered, (a) There 
is anoth^ case where a box of jewels, sealed up, was 
deposited . with a banker, who afterwards opened the 
box, and pawned the jewels ; and it was held that the 
pawnee could not retain them against the right owner, 
because the pawner had no good title against him. (&) 
I believe it will be found that, with the exceptions I 
^ have mentioned, the vendee or pawnee must abide by 
the title of the persons from whom they respecdvely ac- 
quire the property. Now here, as I have already in- 
timated my opinion, CoUs^ brothers, had no title as 
purchasers, so as to be in a condition to pledge the 
goods ; they had but a semblance of tide, and that does 
not appear to have been communicated to the defendant; 
at least, I think it was not proved that he ever saw the 
order to weigh and transfer which was sent to him ; but 
if he did see it, unless that document was of a nature 
to hold out Colesy brothers, to the world as the owners, 
it will not avail the defendant. Now the order does no 
such thing; it authorises a transfer to be made to Colesj 
brothers; but this might well be if they were agents for 
an undisclosed principal. It has been asked, what could 
the defendant have done towards securing himself by 

(o) Hoare ▼. Parker, 2 T, R.376. 

{b) Harlop v. i/onrif. Sir. 1187. S, C, 3 Alk. 44, and 1 Wilt, 8. 

making 
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making enquiiy? I * answer, (not thai I think the 1817. 



BOYtOlf 



question material,) he might probably have done a great 

deal if he had traced the property to Bcyson and Co., Agnmu 

Couts* 
because they would have informed him, if questioned as 

to whether Cdes^ brothers, had a right to pledge, that 

CoUs^ brothers, were nothing more than middle-men. 

But however that might have been, inasmuch as it does 

not appear that the plaintifis- armed Coles, brothers, with 

any documents divesting them of their interest, but, on 

the conti-ary, that Coles, brothers, parted with the goods 

to the defendant under a misrepresentation, I think the 

defendant cannot have a better title than they. 

Abbott J. After a full discussion of this case at the 
bar, I am of opinion that there is no ground for a new 
trial. This rule was not moved on the ground of any 
misdirection, or because the question was not fairly and 
properly left to the jury. Two questions, as it appears, 
were left to the jury ; the first, whether Coles, brothers, 
purchased this property of the plaintiffs : the second, - 
whether, if they did not purchase it, the plaintiffs never- 
theless had by their own acts enabled Coles, brothers, to 
hold themselves out as the purchasers, and thus to in- 
duce die defendant to advance his money on the credit 
of the gums. The conclusions to be drawn from the 
facts in proof were peculiarly for the jury, who, as mer- 
chants, were much more competent than I feel to decide 
on the import and effect of these mercantile documents ; 
yet if I thought that they had drawn a wrong inference, 
I should not hesitate to declare so. As to the first 
question, whether Coles, brothers, were purchasers from 
the plaintiffs ; unless the sale was directly made to them 
there clearly was not any sale, because Heseltineand Co. 

never 
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1817. never were or pretended to be purchasers. The trans* 
' action commenced by an application from Coles j brothers, 
who were brokers, to the plaintifl^, and after some com- 
munication, a sold note appears to have been sent by 
them to the plaintifi. This sold note, except that it does 
not name any buyer, is precisely, as I understand, in the 
form of the note usually given by a middle man,' where 
there are a distinct buyer and seller. The omission of 
the buyer's name is, it seems, a common practice ; and I 
confess I am sorry for it, because an open disclosure of 
the transaction would, in my opinion, be better on all 
occasions, and the present is one which shows the incon* 
venience arising from secrecy. The first document, 
then, plainly bears the character of a broker's document. 
The next appears to be an order to the dock company 
to weigh and transfer the gums to the order of Coles^ 
brothers. Assuming that they had effected the purchase 
for an undisclosed principal, the order would have been 
in its present form ; it could not have been otherwise. So 
far, therefore, all is consistent with this assumption. 
Next comes the invoice, or, as it has been called, the 
bought note or bill of parcels ; and at first it struck roe 
that the plaintiffs must have inferred from this instru- 
ment that Coksj brothers, were the purchasers ; but on 
reflection I do not think it inconsistent with the fact, 
that they were only treating for an unnamed buyer. The 
letter, also, of the 26th Jtme^ requiring a setdement, was 
the sort of transaction which one would naturally have 
expected from what had passed. To whom could the 
plaintifis apply but to ColeSj brothers, if they desired to 
make sure that payment should be forthcoming ? HeseU 
iin^s bills would, to a certain extent, naturally lead them 
to suppose that HeseUines were the purchasers. And how 

could 
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could the guarantee of Coles^ brothers, have satisfied the 181 ?• 



BoTiolr 



plaintiiTs, if Coles, brothers, were the acknowledged pur- 
chasers, and as sudi liable to the plaintiffs, as they would a^mwi 
be, in the first instance for the price ? Another circum* 
stance which has been relied on for the defendant is the 
claim that was made by the plaintiffs under the commis- 
sion against Cotes, brothers; but I do not think that 
much reliance can be placed on that. The situation of 
the plaintiff^ was one of some doubt as well as peril, and 
it would be too much to give ef&ct to such a claim, 
which was intended, no doubt, for greater security, to bar 
them of their real rights. If, then, the jury were war- 
ranted in concluding that there was no sale to Ctdes, 
brothers, there was not any sale at all. We now come 
to the second question, whether the plaintifEi enabled 
ColeSf brothers, to hold themselves out as the proprietors 
of the gums, and whether Coles, brothers, availed them- 
selves of these means to impose on the defendant (for 
both, according to the case of Wj/ait v. Marquis ofHerU 
Jbrd{a), must concur, in order to protect the defendant.) 
Upon this point, all that appears to have been imparted 
to the defendant as the act of the plaintiffs, was the 
tranfer order to the dock company, upon which the 
transfer was made to him by Coles, brothers ; but I con- 
sider the transfer order merely as affecting the pos- 
session ; farther than that I cannot carry it ; and posses- 
sion alone is not a sufficient emblem of authority to en- 
title a factor to pledge, so as to enable the pawnee to 
hold the goods agamst the real owner. In the present 
case, it does not appear that the defendant was misled 
by any act or document with which the plaintiffs were 

(«) SjEos/, 147. 

concerned, 
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1817. concerned, other than such as regarded possession, and, 
""""" therefore, the jur\' were warranted in the conclusion 

BOYSOK . 

against which they came to on the second question. 

COLU. 

HoLROYD J. As this case has been so fully gone 
into, I shall be brief in the observations which I have 
to make. It seems clear, that if there were no sale of 
these gums to Coles, brothers, so as to divest the plain- 
tiffs of the property, they are entitled to maintain this 
action, unless through their means the defendant has 
been deceived, and i^ entitled to hold the goods against 
them as a pledge ; as to which it does not appear that 
any express authority was given to Coles, brothers, to 
pledge, neither was the invoice shewn to the defendant, 
so as to carry the transaction farther than meve posses- 
sion. With respect to the nature of the dealing be- 
tween the plaintiffs and Coles, brothers, whether it was or 
was not a sale, the jury were certainly the proper forum 
to draw the conclusion, and the conclusion which they 
drew seems to me to be the right one ; for the order to 
weigh and transfer to Coles, brothers, cannot surely be of 
greater import than if die goods had been actually deli- 
vered^to them ; but it is observable, that the order is not 
in terms to weigh and transfer to them, but only to their 
order, which in the language of commerce denotes that 
they had some other purchaser in whose favour the order 
would be executed. The law, indeed, would have war- 
ranted them in directing delivery to be made to them- 
selves, but then they would have had nothing more 
than a possession. Possession alone has been deter- 
mined to be insufficient to authorise a broker to pledge ; 
and, therefore, on this point also, I think the jury have 
come to the right conclusion. 

Rule discharged. 
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Davis against Noake. (a) nmruiay, 

^ASE for a malicious prosecution. The plaintiiF de- Where plaintiff 

clared that the defendant appeared before J*. G.9 one case for a ma- 
of the justices of our lord the now king, assigned to keep Uon. tharde!"" 
the p^ace in and for the county of Middlesex, and falsely ou"iy°&"* '^^" 
and maliciously, and without any reasonable or pro- ^IfJiV^f^f^ 
bable cause, charged the plaintiff with having Jel<mimisly'^^^y^o Mmi- 
stolen certain articles enumerated in the declaration, the certain articles, 

his property. 

property of the defen|[Iant, in his dwelling house in the and it was 

. proved that de- 

county ot Essex. The declaration then went on to state f.ndant laid an 
that the defendant caused the said justice to grant his berore a magts- 
warrant for apprehending the plaintiff, and the plaintiff hrdi|!^**ihat 
to be arrested and detained under it, and to be con- ?*,T** articlea 

' had been felo- 

veyed before a magistrate, who having heard and con- n'*|'"8ly siolen, 
sidered all that the defendant could nWege Bgoinst th& "*i^ced and 

1. Am 1. Ill Mieveti,anfi 

plamtiff touchmg the supposed offence, adjudged that had good nnson 
he was not guilty, and caused him to be discharged ; beiu^ve Uiat they 
and that the plaintiff hath not further prosecuted his by the plalru*** 
said complaint. The second count alleged that the de- |],^^ the*^evi. 
fendant charged the plaintiff with having committed a ^ort^*"b^d 
certain offence punishable by law, to wit, felony, &c. ciaration. Dii- 

sent!entc Bny^ 

Plea, not guilty. ^5r J. 

At the trial before Lord Ellenborough C. J., at the 
Londofi sittings after last Trinity term, it appeared that 
the defendant laid an information before the magistrate 
mentioned in the declaration, in which he deposed that 
his escrutoir,e had been broken open, and the several 

(a) This case was argued at Serjeants' Inn before this term. 

articles 
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1817* articles aUo mentioned in the declaration, his property, 
had been feloniously stolen ; and that he suspected and 

#w««M< believed, and had good reason to suspect and believe, 
that they had been stolen by the plaintiff. Upon this 
information the magistrate granted a warrant, and the 
plaintiff was arrested and brought before another magis* 
trate, who called upon the defendant to make good his 
charge, but the complaint was ultimately dismissed. 

It was objected that there was a variance between 
the evidence and declaration ; the latter alleging that an 
express charge of felony was made against the plaintiff, 
whereas according to the proof the defendant had only 
deposed to a suspicion that the plaintiff had committed 
a felony. This objecttcMi was overruled, and a verdict 
was found for the plaintiff. A rule nisi having been 
obtained for a new trial, Topping and Espinasse were 
heard against the ' rule, and the Attorney General and 
E. Ijvaes in support of it. 

Lord Ellenborough C. J. I am at a loss to under- 
stand what other meaning can be imputed ta the ac- 
cusation made by the defendant, than that it conveyed a 
charge of felony. * In common parlance it undoubtedly 
would be so understood, and the magistrate seems to 
have dealt with it as such. True it is that there was 
not any direct allegation on oath that the plaintiff had 
committed a felony ; nor could it have been so alleged 
/ with propriAy, unless the defendant had actually seen the 

felony committed, or had been present at the confession of 
it. But, nevertheless, it amounts to a charge of felony. 
It is stated distinctly on the information that the defend- 
ant's escrutoire had been broken open, and that several 
articles had been feloniously stolen from it ; the corpus 

delicti^ 
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delicti^ therefore, is positively deposed to ; the informant 181 7. 
then deposes, in like manner as every other informant 
who was not an eye-witness would naturally qualify his np^but 
d^)osition, that he had good cause to believe that the 
plaintiff had feloniously stolen the articles. No person 
under the same circumstances in which the defendant 
stood could swear more positively to the charge; and 
yet we are called upon to say that this is not a charge 
imputing felony to the plaintiff, and inducing the magis- 
trate to act thereon. It appears to me that there is not 
any variance. 

Baylet J. I entertain considerable doubts on this 
point, but my present impression is, tiiat it is a variance. 
The foundation of the action is, that the party has been 
injured in his character, and has sustained damage in 
consequence of his having been charged with felony by 
the defendant. Now a man may prefer a charge either 
on the foundation of what he knows or of what he sus« 
apects. But there is a wide difierence, as it regards both 
the accuser and the party accused, whether the charge 
be made on the one ground or the other. That which is 
founded on the accuser's own knowledge will require 
proof to that extent to warrant such a charge ; whereas 
that which rests on suspicion only will be satisfied by 
circumstances sufficient to induce on his mind a suspicion. 
Suppose^ then, the defendant had been bound to plead 
this matter specially ; if the charge be of that nature as to 
import that it proceeds from knowledge, could he have 
justified by pleading circumstances which would warrant 
only a reasonable cause to suspect? Now the declar- 
ation alleges, that the defendant went before a magis- 
trate, and charged the plaintiff with having feloniously 

stolen 
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1817* stolen his property. I may know that a person has 
stolen my property, either by having seen him commit 
the act, or by having beard him confess it; and in 
either of these cases the charge would proceed directly 
from my own knowledge ; but information to a less ex« 
tent might reasonably create in me a suspicion, and 
then the charge would proceed in a form less direct 
This distinction between a direct charge and one upon 
suspicion only is well known, and acted upon in the 
practice of granting writs of habeas corpus. Here the 
charge, as laid in the declaration, is direct, importing, 
as I should infer from the mode in which it is laid, that 
the defendant knew the fact. When, however, we come 
to look at the information laid, it is no more than this, 
that a felony has been committed by somebody, and 
that the defendant has good cause to believe it was 
comn^itted by the plain tifl^ or, in other words, that he 
charges the ])laintiiF only on suspicion of felony. The 
second count is not distinguishable in this respect from ' 
the first If I am wrong in supposing that the charge 
alleged in the declaration imports that which I impute 
to it, then my observations undoubtedly will fail. I was 
bound, however, to state the impression which this case 
had made on my mind. 

Abboit J. I think the declaration is well enough main- 
tained by the evidence. This is not a declaration for 
words spoken or written, but for an act which the plain- 
tiff alleges the defendant to have done ; namely, the pre- 
ferring a charge which I consider as synonymous with 
accusation. The evidence is, that an information was 
laid before a magistrate, containing in substance that a 
felony had been committed, and that the informant had 

good 
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good cause to suspect the plaintiff of having committed 1817. 
it. According to common understanding this was tan- — -^ 
tamount to charging the plaintiff with a felony ; and so, aeainu 
it seems, the magistrate understood it. If this be so, 
the allegation in the declaration is satisfied by the 
fiicL The term ^^ crimen felonia impasuit" has often 
been translated " imposed the crime of felony ;" but 
perhaps its more appropriate signification is, ^^ pre- 
ferred a charge of felony." An allegation that such a 
charge was preferred is not sustainable by proof of 
words imputing felony; there must be some act done; 
nevertheless it is not necessary to state the precise form 
which the charge assumes, if it be in substance a charge 
of felony. 

HoLROTD J. I am of the same opinion. The de- 
claration, as it seems to me, was supported by the 
evidence. The declaration does not allege the particulars 
of the charge, either written or oral, which the defend- 
ant made, only that he charged the plaintiff with felony; 
and we find it expressly stated in the deposition that a 
felony had been committed; that is spoken to posi- 
tively, on the knowledge of the defendant, for the pur- 
pose of obtaining the warrant. The deposition then states 
no particular facts to connect the plaintiff with the com- 
mission of the offence, but alleges that the informant 
suspects and believes, and that he had good reason to 
suspect and believe that the felony had been committed 
by the plaintiff. The defendant therefore charges not only 
that he suspects, but that he has good Cause to suspect. 
That, in common understanding and parlance, must be 
considered as an accusation that the plaintiff has commit- 

VoL- VI. D ted 
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1817. ted a felony; because it is deposed that a felony has 
been committed, and the defendant has good cause to 
suspect the plaintiff of committing it 

Rule discharged. 



T*iirj«%^^ Appleton ogomst Lord Bratbrook. (a) 



In assumpHt A SSUMPSIT on two judgments recovered in the 
ments reco- supreme court of Jamaica. At the trial before 

Supreme Court Lord EUenboTOugh C. J., at the London sittings after last 
copieToftbe Triniti/ term, the plaintiff produced two paper writings 
ftSto^"" purporting to be copies of the judgments, and subscribed 
^^^Jh^"" at the Ibottom, " true copy,'' and signed " F. Smith, 
conn, And cer^ derk:" and the witness, who produced them, proved 

tified by him to ' » r > r 

be true copies, that the signature " F. Smith,^* if not the hand-writing 

accompanied^ 

a certiHcafce </ <£ Smithy was the hand-writing of the clerk, who always 

of his being signed for him in his presence. These copies were 

said court, and ^i^iexed to several certificates ; the first purpoiting to 

ti6aSe*ofthT' ^ ^ Certificate by JP. Smith, described as clerk of his 

§°^^*M^ of '^^j^^y'* supreme court of judicature, under his hand 

the Uland, that and Seal of oflSce, dated St. Jago de la Vega, tfie 8th 

Ihe person so ^ ^ 

certifying was a December 1814, by which he certified that the above 

notary public^ 

were held to be Were true copies of the original judgments, both of re- 
evidence to cord in his office, and that the same were still open and 
^nte. * ^" ®" unsatisfied ; the second purporting to be a certificate 
under the hand and seal of Robert Robertson, described 
as secretary and notary public, dated the 9th December 
1814, by which he certified, <^ that Francis Smith, Esq., 



(a) This and the next case were argued at Serjeants* Inn at the sittings 
before BHar^ term 1817. 

who 
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who had duly signed and attested the above certificate 1 817* 
was clerk of the supreme court of judicature duly ad« . 
mitted, &;c.; and that, to all acts and instrumenta by agimut 
him signed and attested in such his capacity aforesaid, B»atbkook« 
fiill faith and credit is and ought to be given;" the third 
purporting to be a certificate by the Duke of ManchesUr^ 
as captain-general and governor in chief of Jamaica^ 
dated the 9th of December 1814, under the broad seal 
of the island, certifying ^^ that Bobert BoberUon^ Esq., 
whose attestation was thereunto annexed, was secretary 
and notary public of his majesty's island of Jamaica^ 
duly admitted, 8cc. and that to all acts and instruments 
by him signed and attested, full fidth and credit is and 
ought to be given both in judgment court and without/' 
The witness also proved that he had practised for many 
years as an attorney in Jamaica^ that the court has not 
any seal, and that the above was the usual mode of au- 
thenticating such judgments ; but he could not state 
whether the copies produced were signed by Smih or 
by one of his clerks. It was objected, that these copies 
were not evidence without proving them actually ex- 
amined, and upon this point leave was given to move 
to enter a nonsuit. A rule nisi having been obtained 
accordingly, 

Scarlett and Tindalj who shewed cause, endeavoured 
to sustain the evidence upon the distinction, that these 
were copies authenticated by an officer appointed &x 
that purpose, and to whom credit is therefore given (a) ; 
like the chirograph of a fine, which is evidence of the 
fine because the chirographer is appointed to give out 

(a) Henry ▼. Jdey, 3 Sati, 8S1. 

D 2 copies; 
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copies (i); or they might, perhaps, be considered as 
tantamount to exemplifications of the records of the 
court. 

Lord Ellenborough C. J. The Court, I believe, 
entertains no doubt that these were not copies which 
ought to have been received. I am not aware of a 
single instance in which courts of law in this country 
have ever acted upon such evidence. The argument 
for its admissibility has been fairly put upon the ground, 
that these dre authenticated copies by an accredited 
officer. But is that sufficient? I know that an exa- 
mined copy, or an exemplification under the seal of the 
Court, nre the ordinary and acknowledged modes of 
proof; but it is said, that these copies must be admitted 
ex necessitaUy as being the best evidence which the 
nature of the case affiirds. To this I answer, that if 
there be no seal of the court or island, an examined 
copy must be obtained, although, copies such as these 
may perhaps serve well enough throughout the island. 
There being no instance where such evidence was ever 
acted upon in the courts of this country, I think it 
would be extremely dangerous if we were, upon the 
present occasion, to relax the rule. 

Bayley J. If this had been an exemplification of 
the judgment under the seal of the island, I should have 
thought it sufficient ; but when we look to the instru- 
ment to which the seal is appended, by way of ex- 
emplification, it appears that the seal is used, not by 
wav of exemplifying the record, but as authenticating 



(a) QUb,Sv,^\, 



the 
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the person certifying to be a notary public, to whom 
credit ought to be given. The' argument has been 
put on the only ground capable of sustaining it, 
namely, that this was the act of an officer authorised 
to issue authenticated copies; but the fact does not 
support the argument. This is not a case where 
there is a known officer whose duty it is to deliver 
out copies which are to form part of the title of the 
parties receiving them, and who does not discharge his 
duty until the copy has been delivered ; as in the in- 
stance of the chirograph of a fine, and of the inrolment of 
a deed. And therefore, what is laid down in Butler's 
Nisi Prius (a), applies rather to the present case; namely, 
that ^ it is not enough to give in evidence a copy of a 
judgment, though it be examined by the clerk of the 
treasury, because it is no part of the necessary office of 
such clerk ; for he is only entrusted to keep the records 
for the benefit of all men's perusal, and not to make out 
copies of them." 



1817. 




Abbott J. I am of the same opinion. The seal of 
the island is not affixed to the copy of the judgment, so 
as to give it the force of an exemplification ; nor does 
the instrument to which the seal is affixed, in any man- 
ner refer to the judgment, it refers only to the notary, 
and the certificate of a notary is not received as evi- 
dence of the facts certified. I hesitated at one time 
whether by analogy to the cases of the chirograph of a 
fine, and the enrollment of deeds, we might not also, 
in order to avoid the expence of examined copies, con* 
sider these as made by the officer, who is in the habit of 



(a) F. S99. 
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dellveriDg out copies of judgments) and which are re- 
ceived as evidence in the courts in Jamaica s but, upon 
further reflection, I think the analogy does not hold ; 
for supposing it had appeared, which it does not, that 
the officer was of the description above mentioned, still, 
in the case of a fine, the chirograph is delivered out as 
part of the title of the person applying, by an officer spe- 
cially entrusted for that purpose. But we do not allow 
to our own officers, who have the mere custody of the 
records, to verify diem, and I do not see why we should 
allow more to the officers of a foreign court 



HoLROTD J. The distinction is plain between that 
which proceeds from the officer in the course of his 
duty in the office, and that which he is not specially 
authorised by his office to do. Thus, it is part of the 
duty of the steward of a manor to deliver to the te- 
nants, as part of their title, copies of the court rolls s 
copies, therefore, are admitted in evidence upcm die 
same principle as the chirograph of a fine, and inrol- 
ment of a deed. In BuU. N. P. p. 229. it is laid down, 
'* that office copies of depositions are evidence in chan- 
cery, but not M common law without examination with 
the roll.'' If sndi be the rule in regard to one of the 
superior courts in this country, how can it be that the 
present evidence is admissible ? If a copy of a judg- 
ment made by our officers here would have been re- 
jected, bow can we admit these, as being made by the 
officer of a foreign court? An exemplification is under 
the seal of die court, which shews it to be the act 
of the court, and it is ecjuivalent, when the act is done 
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by an officer who has a duty cast on him for the ex- 
press purpose; it is equivalent to an exemplificadon. 
Here the copies are neither under the seal of the court. 



1817. 



Attlxtoic 

against 

Lord 

nor do they proceed from a person specially entrusted Bratskoov. 
to deliver them. I think, therefore^ the evidence was 
inadmissible, (a) 

Oaselee was to have argued in support of the rule* 

Rule absolute. 

(a) See Jkiet v. BwAury, 1 Ormp. K. P. C 8S. 



Black against Lord Bbaybrogk. 

^HIS case was the same as the former, with this ex- 
ception, that the copy of the judgment was proved 
to be in the hand-writmg of one Sttutrty who acted for 
DobiagCf the principal clerk, and who was in the habit 
of signing official documents. 

The Court, after hearing Jervis and Erskine^ who 
relied on this differences and cited 9 Mod. 66. abided by 
their former judgment. 



D 4 
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1817. 



Tkmrtday, DoE| OH thc Demise of Brooks and Others, 

Januay S5d. 

against Fairclough. 
Notice to quit tpjECTMENT for two houses and other premises, 

toateiuintof XLi . 

Unds originaiij situate in the parish of Lambeth^ on the demise of 

devised to the 

rector and 71 Brooks and three others, on the 27th March 1816 ; 
of a perish, and ^dly, on the demise of C Wordsworth^ Clerk, and four 
£ uurtl^t!^!!^ others, on the SOdi Majf 1816. It appeared at the trial 
Sd*!lh^!' before Lord EUmborough C. J., at the last Surrey as- 
^^*'"*iii*" ^^^ ^hat the premises in question were devised in 1667 
deliTer up Uie to the parson and churchwardens of the said parish, 

prcmiaes to Me 

rector and and their successors for ever, to dispose of the rents 
jvr the time and profits amoug the most needy and poor persons of 
'* " ' the parish, according to their discretion. The defend- 

ant, who had been tenant of the premises for several 
years, and had commenced his tenancy at hady^day^ 
was served with notice on the 25th March 1815, signed 
by the then rector, and by T.Brooks and the three 
others named in the first demise, as churchwardens, re- 
quiring him to quit and deliver up the premises to the 
rector and churchwardens for the time being, at Lady^ 
day 1816, which he held of them. After the service of 
this notice, the defendant in a conversation with Brooks^ 
promised to quit at Lady'day^ and on the 26th April 

1815, paid him half a year's rent for the premises, for 
which Brooks gave a receipt as churchwarden for the 
use of die poor. The rector, who signed the notice, 
afterwards died, .and was succeeded on the 13th April 

1816, by Dr. JVordsworlh, the lessor, named in the second 
. demise, and the four others were the new churchwardens, 

and 
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and were sworn in on 27th May of that year. His Lord- 
ship being of opinion that the evidence was insufficient 

Dos denu 

to support either demise, directed a nonsuit. Beooks 

A rule nisi having been obtained for a new trial, FAuiciocaB. 



Best Seijt showed cause; and as to the first demise 
he said, that the giving notice to quit in this form, was 
a nullity; for to require the defendant to deliver up pos- 
session to the rector and churchwardens for the time be- 
ing, is uncertain in its intent, to which, therefore, the 
defendant was not bound to attend; because there are no 
such persons as the rector and churchwardens known to 
the law as a continuing body, like a body corporate; and 
so the defendant could not know to whom he was to 
deliver possession. And payment of rent to one of the 
lessors is no admission that the defendant held under 
him and the others jointly. As to the second demise, 
he said, that it was ill for the same cause that had been 
objected to the notice to quit, because the succeeding 
rector and churchwardens were not privies in any- 
wise to the acts of the preceding rector and church- 
wardens, if it be that they are a fluctuating and not a 
continuing body. 

And the Court agreed in opinion, that neither of the 
demises wei*e sustained in evidence, and that the nonsuit 
was proper. 

Rule discharged. 
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1817. 



j^!i!^isd Brydges and Others against Walford, Esq. 

Where the Tji ^ase against the sheriff of JBssftr, tried before Bur- 

sheriff ivtarned A ^ 

to a a. fa. iV rough J. at the last assizes for that coanty, the plain- 

fued on a judg- 

ment against tiffi declared on a judgment recovered in TYinify term 

C that he had , .««.---«.*• • 11 1 

leyied, and part 1815, agaiDst W. CouMf for 3000/.; and that on die 

remidiied^ his ^ ^ ^ ofjime 1815, they sued out a ii. fa. returnable on the 

of buym, Md nio""®^ of All SaulSf indorsed to levy 143dZ.| 8cc under 

•^^^T"^*^ * which the defendant seized to the value of the stun in- 

venoL expoD. 

issued, tinder dorsed, and returned that he had levied, and that the 

which the she- 
riff sold part of goods remained in his hands for want of buyers; that 

the goods: 

Held, that in ou the 6th of November 1815 a venditioni exponas is- 

against the sued, under which the defendant sold part of the goods, 

JUng Uie'resi- ^^d levied 1000/.; and although he might have sold 



sej 



action. 



Ae monej^^he* ^^ residue, yet he had not the money or any part 
might, notwith- thereof at the return of the writ, but in breach of his 

standing his ^ 

return, bead- duty parted with the 1000/. and the residue of the 

nutted to prore '' 

that c. became goods to persous unknown. 

bankrupt be- 

fore the judg. The secoud couut alleged, that vcaAecih^ venditioni 

ment, and that 1 1 «• 1 1 • 1 1 <• 1 

plaintiff knew exponos^ the defendant levied the amount of the momes 
tx^^^isM^t uidorsed on the writ. Plea, not guilty. 

And the judgment and sheriff's return tothe^*^. as 
stated in the declaration, having been produced in evi- 
dence for the plaintiffs, it was proved on behalf of the 
sheriff, that CoUin became bankrupt before judgment 
recovered, and that on the 1st of February 1816 a com- 
mission of bankruptcy issued against him, and that the 
plaintiffs bad notice of his insolvency at the time they 
issued execution. It was objected, that this evidence 
was inadmissible, because the sheriff was bound by his 

return ; 
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return; and it was inconsbtent with that return now to 1817* 
say that the goods were not the goods of CoUin. The 
learned Judge over^ruled the objection, and a verdict agamst 
passed for the defendant, but he gave the plaintiffs leave 
to move to enter a verdict, if die Court should be of 
opinion fliat the sheriff was concluded by the return. A 
rule nisi having been obtained for that purpose, the Court 
now called on 

Gumey and Lcewes to support it, who argued diat the 
sheriff was estopped by his return from insisting that 
these were not the goods of CoUin^ for otherwise, of 
what avaS is the sheriff's return. The bankruptcy of 
CcUin might have afforded the sheriff a ground for ap- 
plying to the Court to amend his return ; but so long 
as he suffers it to remain on the files of the court, he 
cannot controvert it. There is not any instance where 
he has been allowed so to do. Even where strangers 
are concerned, so much credence is given to the facts 
stated in the sherifTs return, as to be evidence affecting 
their rights, (a) 

Lord Ellenborough C. J. To hold the sheriff 
bound in this case by the return, would be to require 
of him a degree of knowledge which ought not to be 
expected of him. 'Die sheriff acts according to the best 
information which he can procure at the time, and 
makes his return accordingly. Can it be doubted, that 
if the sheriff had paid over the money to the plaintiffs, 
they would have been obliged to refund every penny? 
They, it seems, knew the fact of CoUiris insolvency, the 

(a) Gyfford ▼. Woo^gate, 1 1 JJflif , t97. 

sheriff 
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1817. sheriff did not. On eveiy ground, therefore, both of 
— ~~ law and fiiir dealing, I think this rule ought to be dis- 

Brtoois 

againu charged. 



Waltobs. 



Bayley J. The sheriff says they are the goods of 
CoUin at the time when he makes his return. Now 
CoUin had a defeasible tide at that time, which has since 
been defeated. The plaintifis are exactly in the same 
situation, because no part of the money could ever 
have remained in their possession. 

Abbott J. If the money had been paid to the plain- 
ti£&, the assignees might have recovered it back. 

HoLROYD J. concurred. 

Rule discharged, (a) 

Marryat was to have shewn cause. 

(a) See amierbuck ▼. Jone$, 15 Eattt 78. 



ThHTuhy, Garnett ogainst Woodcock. 

January 93d. 

A prewotment HTHE plaintiff declared, as the indorsee of a bill of 

ofablUofei- A *^ • 

change at the exchange accepted payable at DenUon and Co.^ 

baokiiiff-houte 

where payable, Londen^ and averred a presentment at DenisofCs for pay- 
houni,istuS§. ment, and at the trial before Lord Ellenborotigh C. J., 
aDiTbe tuiUooed *^ ^^ London sittings after last term, in order to make 
home imd re"*" fSP^ ^® averment, proved that the notary's clerk 
turn for answer called with the bill at the bankinir house between the 

no wderu ° 

hours of six and seven in the afternoon ; that the clerks 

were 
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were gone, but a servant was stationed there, who, on 
the bill being presented, returned for answer that there 
were no orders. There was a verdict for the plainti£F. 

And now CamjbeU moved to set it aside, on the 
ground that this being a presentment out of banking 
hours was irregular, and therefore insufficient; and he 
cited Parker v. Gordon, {a) 

'Bui per Curiam. Here, though the presentment was 
out of banking hours, there was a person stationed for 
the purpose of returning an answer, and an answer was 
returned, the same as would have been if the present- 
ment had been within the hours of business. The 
answer was not that the party came too late, but that 
there were no orders ; the object of the presentment 
was therefore xompleted, after which it cannot be open 
to either party to aver that it was out of time. 

Rule refused* 

(a) 7 Eattt 585. See also Eljord ▼. Teed^ ante, vol. i. 88. 
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1817. 



Garkett 

againtt 

Woodcock. 



JowETT and Others against Charnock. 



Friday, 
January S4tb« 



A SSUMPSIT for goods sold. Plea, non-assumpsit, in a$sumfmt. 

This was an undefended cause, and it appearing piaintiflibe 
upon the evidence at the trial, that the real name of one i]]i*"u"]I5l,e'! 
of the plaintiffs, named Billings on the record, was Jjj^'.l^^j';^^' 
BtUingdey^ Bayley J. directed a nonsuit with liberty to »" *>"• 

tht 
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1817« the plaintifls to move to enter a verdict in their favour* 
A nde having been obtained for this purpose^ 

LdUledale shewed cause, and argued that this was an 
olyection of which advantage might be taken in evidence 
upon the general issue, as well as by plea in abatement 
So, until the case of Bice v. ^ute {a\ if in assumpsitf 
another who ought to be joined as ddend»nt was not 
named, it was good in bar. In Coou Dig. {b) it is laid 
down, that in every case where two make a contract, 
and one sues alone^ or where there is no such person in 
return naturd^ as one of the plaintifi, it may be pleaded 
in abatement; and yet they are good objections in bar; 
by parity of reason, misnomer of one of the plaintifls, 
which is the same as if he were not named, shall also be 
good in bar ; and the reason is, because the contract is 
diffirent if it be made with another, or with a difierent 
person from those named in the writ. 

Lord Ellenborough C J. My first impression, be- 
fore I adverted to the case of The Mayor and Burgesses 
qf Stafford (c), was much in favour of the objection lying 
in bar of the action ; but looking to diat case, and con- 
sidering by whom it was determined, I am content to 
receive it as a conclusive decision upon this point My 
own doubts, whatever they might be in the out^t, are 
removed by such an authority. 

Baylet J. In the case of The Mayor of Staffijrd r. 
Bolton^ the Court seem to put a corporation in the same 
situation with a natural person as to pleas in abatement^ 

. (•) 5 SwT. 291 1. (6) Abattmmtt E. 12. 16. (c) 1 BfO. i Pul. 40. 

and 
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wd if SQ, there is no distinguishing it from the present 1817. 
case. 



Jowcn 

agaitui 



Per Curiam^ 

Rule absolute, (a) 
Tindal was for the plaintiffi. 

(a) See C\>m« i?^. Abatement, £. 18, 19. Misnomer of plaintiff, whe- 
ther in the diristian or tumame, pleadable in abatement. Also Soughton 
▼• Frere, 8 Campb, K, P. C. 29< 



DoiDOE against Carpentee and Others. ^J^* ^^^ 

CASE for disturbing the plaintiff in his right of I? «•« ^^^ , 
® '^ ^ disturbance of 

common. The plaintiff declared that he was pos* common of pas- 

ture, plaintiff 

sessed of a messuage and divers, (to wit,) 100 acres of declared, in 
land with the appurtenances, by reason whereof he messuage and 
ought to have had, and still of right ought to have, mon foViOi Ti* 
common of pasture ^or all his commonable cattle levant ^JJ^^*?'"*"* 
and cottchant in and upon the said messuage, &c. on a i^^^^'J^^Aj* . 
certain waste, one part called Territon^ and the other **ff *• tesuior 

for years, de- 

Tewell Dawn^ &c., every year and at all times of the terminable on 

. . . , .1 liresofafarm, 

year, belonging and appertammg to the said messuage, &&, together 

&c Plea, not guilty. At the tritd before Park J. at commm^iwi^ 

the last Devon assizes, the plaintiff, who claimed as ex- d^nt^rsusuin 

ecutor, put in a lease dated the 6th Januaiy 1755, and ^;[*neg^eS^^ 

made to his testator for years determinable on three *** j^^hat^this*"' 

lives, of a farm called Woodley Farm, &c. together with J<f***''*J°°* 

reasonable common of pasture for the said farm and subsequent con- 

, - . , ^ n XT I • ▼eyance to the 

premises in and upon the said Downs, &c. Upon this plaintiff in fee 
evidence it was objected that there was a variance ; the common of pas. 

ture thereto 
belonging and 
appertaining ; for this operated as a new grant of tlie common, 

lease 
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1B17* lease being yor reasonable common of pasture, and the 



Doinos 



declaration, /or all his cattle levant and couchant. The 
agahut cause, howevcr, was suffered to proceed, and a convey- 
ance was put in and proved on the part of the defendant, 
dated 30th September 1803, whereby the said farm, 
common and commons of pasture, &c. thereunto be- 
longing, or in any wise appertaining, were conveyed to 
the plaintiff in fee. The case went ultimately to the 
jury upon the evidence, the question being, whether the 
lord had approved leaving a sufficiency of common ; 
and there was a verdict for the plauitiff, damages Is. 

In the last term a rule nisi was obtained for a new 
trial upon the objection taken as above stated, and also 
upon the ground, that by the conveyance in fee to the 
plaintifi^ the term, and with it the right of common, were 
merged. 

PeU Serjt. and Bayly, who shewed cause, argued as 
to the first objection, that a grant of reasonable common 
of pasture was ex vi termini, a grant of common for all 
cattle levant and couchant, for reasonable common was 
defined by levancy and couchancy ; secondly, as to the 
merger, that by the very express terms of the con- 
veyance in fee the common was kept alive^ being ex- 
pressly granted to the plaintiff. 

liens Serjt and Gifford, contrk, denied that reasonable 
common meant ex necessitate common for all cattle levant 
and couchant; it might mean reasonable as to the ex- 
tent of the tenant's enjoyment, with reference to the 
lord's right to approve. And upon the other point they 
said, that the common did not pass by the conveyance 
in fee, because it was appurtenant to the term, and 
therefore merged with it. So, if the lord grant the 

freehold 
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freehold of a copyhold to which common belongs, with 1817* 
all profits and common appurtenant, the grantee shall _ ' 
not have common, for it was appurtenant to the cus- agquut 
tomaiy estate^ not to the fireehold. (a) Admitting, 
however, that it did pass, yet it could only pass as a new 
grant, and not as appurtenant (&), for which alone the 
plaintiff has declared. 

Lord Ellenborough C. J. ** Thereunto belonging 
or in any wise appertaining," which are the words of 
the conveyance in fee, seem as if they were studiously 
selected in order to constitute a grant de naoOf to subsist 
in enjoyment as before. On the other point, common 
of pasture limited by levancy and couchancy is the usual 
common, and r^uonable may well import what is usual. 

Baylet J. It should seem from the case in Bos.Sf 
PidL, that a right will pass by a particular descrip- 
tion, as an easement newly created, which is this case. 

Per Curiam, (c) 

Rule discharged. 

(m) Cam. Dig. Copyh* K. 6. 

(6) WTtalky Wr TMNf»oii» 1 JM. f PuB. 871. 

(e) ffoiroMd J. left the cottTt doripg the irguifient. 



Vol. VL E 



so CASES IN HILARY TERM 

1817. 



*'«'^',. Wright, Qui Tarn, &c., agaimt Horton. 

The entiy of HTHIS was an action for a penalty upon stat 18 G. 2, 
nU debd to a c. 20.., for acting as a justice of the peace for the West 

Jntbename oi Riding of the county of York without being qualified, to 
•iMid gfpliifa- vhich the defendant pleaded nil debet. In making up the 
wMndiMl after ^^^^ Prius record the similiter was added by mistake in 
^k^Uffud k ^^^ defendant's name instead of the plaintiff's. And for 
not e ground this cause it was objected at the trial before Wood B., 

Ibr arresting " 

tlM Judgment, at the last assizes, that there was not any issue to try, 
and Heath v. Walker was cited; {a) The learned Judge, 
however, proceeded to try the cause, giving the defend* 
ant leave to move in arrest of judgment, and a verdict 
passed for the plaintiff. A rule nisi for that purpose 
was accordingly obtained in the last term, and some days 
afterwards a cross rule was obtained for amending the 
record by adding a similiter in the right name, in sup- 
port of which Delbri^s (fi) and Harries case {c) were 
cited, and the Court directed that both rules should 
come on together. 

Richardson and J. Williams were now heard against 
the latter rule and in support of the former ; and they 
took a distinction between this and the two cases cited 
for the plaintiff, viz., that there the proceeding being by 
indictment, the omitting to enter the similiter was the 
neglect of the clerk of assize, and no de&ult of the 
parties ; whereas here the omission is imputable to the 
plaintiff, who ought to make up the issue; and therefore 
he shall answer for it in like manner as for any other 

(«) S Jfr. 1117. (k) 9 BoU. lUp. 59. (•) Cro. J. 509. 

laches 
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laches. Also in cases of indictment, if such a fault 181 7* 
could not be amended, the whole proceeding would be 
overthrown, whereas here the Court may grant a new againnt 
trial. Moreover, in this case, the declaration is insuffi- 
cient; for it only alleges that the defendant ** did ad at 
a ^ice of the peace for the West Riding^** &c., but omits 
to state *^ how he acted ;'* and though in this respect it 
has followed the words of the act, that is not sufficient. 
The Court, therefore, will not be inclined, in opposition 
to the case from Strange^ to allow this amendment. 

I(Ord Ellenbobougijl Ci J. On referring to the case 
of Sayer v. Pocock (a), I fiod that Lord Mansfield con- 
siders 9 similar omission to. the present as an omission 
of the clerk. That was an action on a sheriff's bond, 
to which performance was pleaded, and the replication 
assigned breaches, to one of which the similiter was not 
added; and Lord Mansfield said, that ** by amending, 
the Court only made that rights which the defendant 
himself understood to be so, by his going down to trial.'' 
This seems to be a sufficient answer to the distinction, 
taken between a civil and criminal proceeding. 

Batlet X The ca^e from Strange is expressly over^. 
ruled in Harvey v. Peake.{b) With respect to the ob^ 
jection to the declaration, it should have been made- 
upon demurrer. This is after verdict, and though ii penal 
action, it must be presumed that what is alleged in ge^ 
neral was proved in particular, {c) 

(a) On«5p.407. (6) S Burr. 1195. 

(e) See MyddOUm f . Wynne, WiiUs, 606. Maemuvh ?. Smiiht 
7 T.A.^1S.* 

E ? Per 
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Per Curiam^ 

Rule to amend absolutei and fcnr arresting the 
judgment discharged, (a) 

ScarleU and LUtledak were for the plainti£ 

(a) Sec PMvTT. Cwrttm, Cro,J. S50. Cooke ^r. Burke, 5 Temnt. 164. 



JSmiMiry 88tb. 



The King against Adams. 



A cart drawn INDICTMENT against the defendant, as collector of 
with maniira the tolls at Tybum turnpike-gate, for unlawfully and 

race of U^[fai extorsively demanding and receiving of one J. Watts 
nempt ihrm ^ ^^^ ^||^ g^^ permitting a cart drawn by three horses 
laden with manure for land to pass through the said 
gate. Plea, not guilty. At the trial before Lord EUeri'- 
borougli C. J., at the Middlesex sittings after last term, 
the case was thus : the defendant being collector, as 
stated in the indictment, demanded of WatU^ the driver 
of the cart, drawn and laden as stated in the indictment, 
dd!. for toll for passing through the gate, which Watts 
refused to pay, alleging that the cart was exempt from 
toll. The defendant shut the gate, and refused to suffer 
him to pass until he did pay, and he accordingly paid 
the toll and passed through. The manure with which 
the cart was laden was not for the manuring of any 
lands or grounds in the several parishes wherein the 
several roads mentioned in the 48 G. 3. c. . s. 8. lie (a), 

but 

(a) S. 8. That from and after the paning of thii act no toll »haU be 
demanded or recdved for any carriage, hotae» mare, gelding, mule» or 
oUier cattle drawing an/ carriage going lor or returning laden or unladen, 

having 
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but was intended for the manuring of lands in Ealing, in 1 81 7. 

which the roads do not lie. It was admitted, therefore, 

that this case was not within the exemption contained in 

the above clause of the act ; but it was contended, that 

it was within stat. 52 G. S. c. 145., by which it was said, 

all restrictions upon exemptions in &vour of manure 

were taken away. The jury found the defendant guilty 

of unlawfully, but not extorsively, reodving ; and leave 

was given to move, upon the construction of the acts of 

parliament, to enter a verdict for the defendant 

Lowes now moved accordingly, contending, that the 
52 6. S. c. 145. only extended to carts going or return- 
ing empty ; and the Ck>urt at first were inclined to allow 
the question to be stated in a special case; but after- 
wards^ upon referring to the act, were clearly of (pinion 
that it worked a general exemption in favour of agricul* 
ture, to waggons, carts, &c. loaded with manure, as well 
as those going emp^ ; and thereupon refused the rule. 



liATiog been laden only with ttones, gmyel, or other metrriali for repairing 
tiM Mid roada» or any of the roads in the pariahei or plaoea in which the 
roads bertby intended to be repaired or any part thcRof do lie; or any 
dung, mouldy soil, or compost of any kind (chalk and lime excepted), for 
the manuiitig of any lands or grounds in the aereral parishes wherein the 
eavend roads Ue, upon which the said trustees are empowered to eraet mnj 
glt»d or gates, for reoetfing and taking tolls by the said radted acta and 
tliisacty or any of them. % 
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ffUfitidaif, The Kino against The Inhabitants of Aston, 

January S9th. 

near BiRMiiioHAM. 



The TaliM of ON appeal against an order for the removal of Sarak 
icspcctofac Jesson^ widow, firom the parish oi Astoriy near J3ir^ 

Scmcm,*i*to fningham, in the county of Winwc*^ to the parish of 
^e'^when flTofe^ OwCTi, in thecounty of Sifop ; the sessions quashed 
*'"*irttie^m h^ the order, subject to the opinion of this Ck>urt upon the 

hcnn where m following case : 
man took a ° 

pwctoflaBd The pauper was the widow of Thomas Jesson the 

for ninety-niiio . 

ycara at Um younger, deceased, who was the son of Thomas Jesson 
guincuaycor, the elder. In \SQO Jesson the elder took a piece of 
built two ^^'^^ i^ Hales Owen for ninety*nine years, at the rent of 

^"J^rW^OT ^^* ^' * y^*"' ^^ *^"^'^ ^" ^' ^^® houses, each of the 
of iveguinM, yearly value of Bl. Ss.^ in one of which he lived, and let 

in one of which •^ / » » 

he lived, and the Other at SL 6s. a year. When the first was finished 

let the other at ... 

five guineas a he went to live in It himself, and before he had built the 

-gf^f • Held 

thai he did not Other he let it at 51. 5s. a year, and the tenant, immedi- 
iettiemrat!^ * &tely after it was completed, entered upon it, and it was 
constantly let to the time of the appeal. During this 
time Jesson the younger, being an infant, and not having 
gained a setdement in his own right, lived with his 
father as part of his family for several years, and never 
gained a setdement in his own right. 

Reader and Reynolds were heard in support of the 
order of sessions, and Adams ahd Finch contr^ By 
the former it was argued, that the value of a tenement 
as it regards a settlement, was to be taken at the time 
when the party comes to settle upon it, and cannot vary 

with 



AsToir. 
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with any subsequent improvement which it may acquire. 1817. 
Wherefore, this being a tenement of the value of 21. 2s. . ' 
per annum only, when Jesson the elder took it, he did agmna 
not thereby acquire a settlement ; and they cited Bex v. aats of 
I2andverras{a\ and Rex v. South Bemjket. {b) On the 
other hand it was said, that the value was immaterial at 
the time of the taking, provided, at any time during the 
occupation, the tenement became of the required value, 
in consequence of a permanent and not a temporary im- 
provemoit. For by law, the party shall not be re- 
moved, if at the time of removal the tenement is of the 
yearly value of 10/. ; and they referred to Bex v. BiU- 
dale Kirkkam {c\ North Nibley v. WfOton-under-Edge (d), 
Bex V. Sandwich (^), and Bex v. Hooe. (f) 

Lord Ellenborough C. J. I think, upon looking 
at the language of die statute, that we are bound, in 
considering the value of a tenement, to regard that as ' 
its value which it bore at the time when the party took 
it, and not the increased value which it has acquired by* 
the improvements made upon it during his occupation. 
If we find that this tenement was of no greater value 
than 2L 25. a year at the time when the pauper took* 
and entered upon it, that must be deemed its value at the 
time he came to settle in it. It cannot be tnat its value 
' is to be perpetually fluctuating afterwards, the time 
pointed to being that when he comes to settle in it, at 
which time, if it be not of thie annual value of 10/., he 
does not acquire a settlement by it I forbear entering 
more into detail in this case, because I fear that many 



(a) Burr. 8, a Sn, 


I BLR. 603. 


(6) Ante, toL i. 154. 


(c) %B<M.\fit. 




(d) SBMt.115. 


{e) Burr. B.C. 44. 


aBoit.U'!. 


(/) 4East,362. 
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1817« of the doubts that have ariaen upon subjects like the 
preseut are owing to extraneous dicUi that have from 
to time Men from the Bench* The principle^ 



VmKam 



i«f however, aeems to be this, that where a partf oomes 
into a parish, with a sufficient credit to acquire die 
takii^ of a tenement of 102. a year, diis shall entitle 
him to reside irremoveably» 

Batust J* The value of the tenement must be 
taken as of the time when the person comes to aetde in 
iU The case of The King v. Bibdak KiMam{a) is a 
strong authority to thb point. That case was shordy 
this: the pauper rented a tenement at 42. a year, whidi 
during his occupation became of the value of 15/. a 
year; and it was held, that evidence to prove it of the 
increased value ought to have been received, because he 
being tenant from year to year, the lease began afresh 
every year, and was in point of law a new demise* Thu 
was the express ground of distinction taken by Lord 
Ifisf/Mtf inthat< 



Abbott J. Thb case is neither within the words 
nor the meaning of the act of parliament* 

PerCmiam^ 

Order of Sesaions confirmed. 

(«) S BolU 137. 4 Bwn'i J. 469. SSd ««Ut. 
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1817. 



The Kino against The Justices of Suffolk. r«d««tfi^ 

^ January 29th. 

'PRIMROSE moved for a mandamus to the justices O" >pp««i 

J, ^ JL agMostapoor 

to re-hear an q)peal agamst a poor-rate. The ap- nte on the 

• ground that thfl 

pdlant gave notice of appeal on the ground that he was appellant was 
ov«r*rated, and at the hearing of the appeal called on pi^^ce at Um 
the respondents to b^n by proving the rate ; to which SJ^^iJ^/^ 
the reqxHidents objected, contending that according to ^^^''^^ 
the practice the appellant ought to begin by establishing ^*^\7^!?^^ 
his olgecdon to die rate, and the justices being of that ing to do, the 

I appeal was dii* 

opuuoo, and the q)pellant refttsmg to b^b, they dis- miueds the 
missed the appeal. It was now urged, on the authority a mandamus u> 
of several cases (a), that this practice ought not to pre- n-^a^l ^ 
vail, because justice required that the respondents should ^j^J^ ^^ 
shew some probable ground for the amount at which 
they charged the appellant in the rate; otherwise he 
cannot know how to meet it. The making of a rate is 
an ex parte proceeding; and here the appellant is rated 
as die occupier cS tithes and other things in a gross 
sum, and how is he to know how to apportion this sum 
according to the respective matters for which he is rated, 
so as to shew that in every one, or some at least, of 
them he is ovei^rated ? But the respondents, who made 
the rate^ must know the proportions, and therefore 
ought So be called upon to shew them; and doubtless 
this court has authority and will interfere to control a 
practice of the quarter sessions which is unjust and in- 
convenient. 

(a) HeM V. Newbury, 4 7. Jt. 475. Roe v. Tophanii 12 Etut, 546. 
JTor V. JuUka t/ WUih 10 i7a«l, 404. 

Lord 
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1817. Lord Ellenbokouoh C. J. As a general propo* 

sition, I should say that the grantiDg of a writ which 

ogBifut has for its object a reversal of the order of proceeding 

TIm Jufiticw (/ r o 

^SorvDUb at the quarter sessions, aocordbg to the rules of prac- 
tice, which there prevail, is not a jurisdiction which if 
the Court possess, it will be inclined to exercise, unless 
it be apparent that gross injustice will follow the re&sal 
of the writ*. Nowhere the appellant did not dispute^ 
that he was rateable, but only the amount of the rate; 
and it is complained against the justices at sessi<xis that, 
in conformity to their practice, they called on him to. 
begin and make good his allegation that he was over- 
rated. The appellant says that this was impossible; 
but he has not shewn why, nor even now ventures U> 
state to us that he was really over-rated; so that he. 
stands merely upon the irregularity of the rule of 
practice ; as to which it is urged that the sessions have 
not proceeded according to what is thought to be^ and . 
perhaps may be^ a more convenient rule. But if under . 
such circumstances this Court were to interpose, I am 
apprehensive that we might be attracting to ourselves a 
most inconvenient jurisdiction. It. would come to this, 
that wherever the practice at the different sessions 
should happen to vary we should be called on to decide 
between them* 

Batley J. This is a question touching the.rq^ularity . 
of the order of proceeding at the quarter sessions. I 
dp not see that the practice complained of is so. incon* 
venient as allq;ecl ; and if the Court were to interfere^ 
in this instance we should have to grant a mandamus 
upon every occasion where the sessions proceed accord- 
ing 
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iDg to a rule of practice which we may not think the IB 17.: 
most convenient. 



Abbott J. It would be a dangerous precedent if we 
were to grant this writ upon the cause alleged. In 
general, a mandamus to the justices to bear pcooeeds 
upon the statute; this Writ is asked because of some 
supposed error in practice. 

HoLROTB J. I am of the same opinion. The case 
of Bex y. Topham not only differs from this in the 
points stated for the opinion of the Couxt, but the de- 
cision also proceeded upon the special circumstances of 
that case. At the conclusion it was stated that the 
question made at the sessions was, whether the ap- 
pellant should begin by proving his case that he was 
over-rated, or whether the parish-officers should begin 
by proving a probable case for rating the appellant at so 
much. And the Court observed that they would have 
no difficulty in dealing with that proposition when it 
should come nakedly before them. So that it clearly 
appears the Court did not consider that they were 
determining the simple question in that case. 

Rule refused. 



Tbt Kum 
TteJai^MMir 
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^'*'^' ,1^ Robert Johnson and William Ellis, Bond 

January 5ltlL 

Creditors, and William Holiday and T. Ni- 
cholson, Creditors by simple contract, of Sir 
John Leoard, Bart., deceased, on behalf of 
themselves and all other Creditors, against 
Sir Thomas Leoard, Bart., Thomas Dioby 
Legard, an Infant, the eldest Son of same, 
William Legard, Clerk, Dioby Legard, 
Richard Watt, and Ralph Crcyke, Esquires. 

/. L., in con- TTHIS was a case from the Court of Chancery. 

■idertdon of JL 

marriage and a Sir John Legard being seised in fee previously to 

Uon^'fl^ed7iia and in contemplation of his marriage with Catharine 
Sl^ttie^ iaprf Aston, by indentures of lease and release dated 
Kfffo^Ufe^" respectively the 14th and 15th of June 1782, the lease 
then to tniitew being between himself, of the one part, and Thomas 

to praenre con* ^^ * 

tingent rpmain- Qrinston and Edward Dicconson, of the other part; and 

den; remain- ^ 

dcrtotheuse the release beinir between himself, of the first part. 

that the wife . '^ 

should receive Henry Aston and the said C L, Aston, of the second 
tberaoutfbr lift part, the said T. G. and E. Z>. of the third part, Thomas 
««nJiii«-°to ihe Eccleston and Edward Standish, of the fourth part, and 
l^^^^j^* H. H. Aston and Anthony Hodges, of the fifth part; 
?^^™2™«* reciting the intended marriage, and that upon the 
remaipdertoihe solemnization thereof, and by virtue of a certain in- 

uieofthefint ^ 

and other aom denture tripartite, bearing equal date with the said re- 

OS aettlor by 

any future wife lease, between the said H. Aston, of the first part, the said 
remainder to C. L. Aston, of the second part, and the said Sir J. Le- 

ihtuierf$ei» 

ilor'i bnHhert 

mpectSndyfw kfet and to thdrfint and other toiu re$peetiodff in taS male : Held, that none 

of the limtutions to the brothen of the wttlor were good, at againit a subaequent 

purchaser with notice. 

gard, 
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gardj of the third part, the said C. L. Aston would be* 1817. 
come entitled to a fortune or portion of 4000/.. chanreable - 
upon divers manors, lands, and hereditaments therein agimut 

Lbgars. 

mentioned ; and that the said Sir J, Legard was seised 
in fi9e of the premises thereby released, situate in the 
county of Yorkj subject to an annuity or rent-charge of 
500/. unto his mother, for life, for her jointure^ and also 
to the sum of 6000/. for the portion of his brothers and 
sisters ; and that he was also seised in fee of three un- 
divided fourth parts of the premises thereby released, 
situate in the county o( Northumberland^ subject to a mort- 
gage thereon for securing 2000/. and interest; and that 
upon the trea^ of the said intended marriage it had been 
agreed that the said Sir J. Legard should receive the 
sum of 4000/., being the fortune to which the sfud 
CL. Aston would become entitled as aforesaid; and 
that he should thereout discharge the said mortgage 
and interest; the said Sir J. L^ard^ in consideration 
of the said intended marriage, and of the said marriage* 
portion which it was agreed should be paid to him as 
aforesaid, and for the settling a jointure for the said 
C. Zr. Aston^ and for making a provision for the issue of 
the said marriage, and for settling and assuring the said 
premises, to the several uses, and to the severed intents and 
purposes, and subject to the several powers, provisoes, 
limitations, and agreements thereinafter declared; and 
also in considetation of the sum of lOs, by the said T. G. 
and E. D. to him paid, granted, bargained, sold, and 
released unto the said T. 6. and E. 2>., their heirs and 
assigns, (among other things,) the said premises situate 
in the county of York^ to hold to them, their heirs and 
assigns, to the use of himself his heirs and assigns, until 
the marriage and afterwards, to the use of himself and his 

assigns 



Lboako* 
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1817* assigns during his life, without impeachment of waste; 
^""^ remainder to the use of the said T. 6. and J5. D. and 
jagainsi their heirs, to preserve contingent remainders; re- 
mainder to the use that the said C. L. Aston and her 
assigns, in case she should survive him, should during 
her life receive thereout the rent-charge therein men- 
tioned as her jointure^ and in bar of dower, with the 
usual powers of distress and entry for recovering the 
same ; remainder to the- use of the said T. Ecdeston and 
E. Siandish^ their executors, administrators, and assigns, 
for the term of one hundred years, determinable upon 
the death of the said C L. Aston^ in trust for securing 
the payment of the last-mentioned rent-charge; re- 
mainder to the use of the said H. H. Aston and 
A» Hodgesj their executors, administrators, and assigns, 
for the term of five hundred years, upon trust for 
raising certain portions for the daughters and younger 
sons of the said marriage ; remainder to the use of the 
first and other sons of the said marriage successively in 
tail male ; remainder to the use of the first and other 
sons of the said Sir J. Legard by any future wife suc- 
cessively in tail male ; remainder to the use of T. Legard 
(now the defendant Sir Thomas L^ard)^ his brother^ 
during his Ufe^ without impeachment of waste; re- 
mainder to the use of the said T. G. and E. D., in trust 
to preserve contingent remainders ; remainder to the 
use of the first and other sons of the said T.L^ard 
successively in tail male, with like remainders respec- 
tively to the use of the defendants W. and D. and 
JB. Legard^ other brothers of the settlor, and their first 
and other sons successively; remainder to the use of 
the settlor in fee* The marriage took e&ct shortly 
afterwards. By indentures of lease and vdesM of the 

12th 
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12th and ISth of October 1807, the said SitJ.L^ard^ 1817. 
for a valuable consideration, conveyed to the defendant 
B^ Watt, his heirs and assigns, a pari of the premises 
comprised in the said indentures of settlement llie 
said JS. Watt at the time of making this conveyance, and 
before he paid his purchase*money, had notice of the 
said settlement. Sir «7. Legdrd died without having had 
any issue. The question for the opinion of the Court was, 
whether the limitations contained in the said settlement 
which are subsequent to the limitations to the use of the 
first and other sons of the said Sir J. Ijegard by any 
future wife in tail malc^ or any of such limitations, are 
good and valid limitations as against the said JS. Watt. 

' This case was argued by Giffbrd for the plain tifis, 
and by Sugden for the defendants. For the plaintiffi it 
was said, that the limitations subsequent to those to 
the use of the first and other sons of the settlor by any 
fotare.wife, were without any valuable consideration, and 
so were voluntary and fraudulent within the stai. 27 EKx. 
c. 4., and therefore void as against the defendant Watt. 
That however hard the doctrine might bear upon 
femily settlements, it was now established beyond con* 
troversy, that a fraudulent conveyance within the stat. 
27 Eliz. is void against a subsequent purchaser for 
valuable consideration, notwithstanding he hath notice ; 
and that a voluntary conveyance without valuable con- 
sideration, however reasonable its provisions may be, is 
fraudulent within that statute. That in support of these' 
positions many authorities might be quoted, {a) That 

(a) gJUp. 6a b. Gooch*B caw. 9 Easi, 59. Doe t. Manmngt per Lord 
Mtiehborough C. J. 18 Tes. 90. per Lord MUmu 8 TIkuiU, 88. HUl T. 
BiAop of JBteter, per ManffUld C. J. 

it 
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Jonrtox 



18 17* it was also dear, that a deed might contain some limit- 
ations which were Talid, being for good consideration^ 
and others which were void for want of it (a) ; and in 
like manner, upon a covenant to stand seised to uses, 
some have been maintained, as being founded on natural 
love and affection, while others were rejected. (6) It 
remained then to be enquired, what was the consider- 
ation in the present case; and the answer was, the inter* 
marriage of the settlor (the absolute owner of the estate^) 
and his intended wife (who brought the portion.) To 
such a consideration it was obvious, that the collateral 
kindred of the settlor must be entire strangers, for if 
could never be intended that the marriage served as an 
inducement to the estate of the brothers ; so that the 
whole being put together, it was nothing more as to 
them than the good will and natural love which the 
settlor bore to them; and was merely voluntary and 
void as against a subsequent purchaser, (c) And this 
consideration could no more extend to collateral kin- 
dred under the present settlement, than it would have 
done^ if the settlor had limited the uses to the issue of 
the marriage^ and afterwards, by another deed, had 
settled the reversion on his brothers; in which case 
the second settlement would clearly have been voluntary 
and void in a case like the present. * 

(a) St^Uh 4S8. per BaOe C. J. 1 Ckan. Cus. 248. JMlm^kam t. Xmv- 
ther, S. P. admitted. 

(6) PlofDd. J07. 6. 1 Rep. 154. a. 2 BolL Abr. 784. tit Cr«ff« pi. L 8. 
Mwte, 194. 

(c) Lane^ 22. one of iSSf. ^oUbur'f , AwMwarfc, ad finem. 9 Uoi. 1S2. 
Reeuet t. Reevet^ per Lord Maccl^ieU. Preced. in Ckote, 224. Sti^ekU 
▼. Butter. 2 P. W. 245. Osgp^ ?. Strode. 2 fTUi. 566. Roe v. liiUim. 
Ch^on ?. JSari ^ IfUton ; see note at the end of thia case, Plowd. 907. ^ 
S.P. 

On 
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On the other side, it was not disputed that a voluntary 1 8 1 ?• 
conveyance within the meaning of the 27 Eliz. was void, _ 
as it regards a, purchaser for valuable consideration with «^amM 
or without notice. But it was urged, that considering the 
highly penal consequences to the parties and privies to 
such a conveyance, afiecting not only their properQr, 
but also their liberty (a); it was, at least, a fit matter 
for serious discussion, how fiir the limitations in question 
could be pronounced voluntary within the meaning of 
the statute. Now it was observable^ that the statute (A) 
speaks not of vobmtoiy, but only of ^^ fraudulent jfained^ 
and caoenous conveyances made for the intent to defraud 
and deceive purchasers;" and it contains an express 
reservation of << limitations of an use for good consider* 
adon and honi Jide i^ so that, if the matter were re$ 
inUgraj it might well excite surprise how the word 
vdUaUain/ comes to be introduced in place of the dear 
language of the act. That the marriage and marriage 
portion were an adequate consideration, for many of the 
limitations in this settlement could not be denied; but 
it was sud, they were only so for such of the limitations 
as might be supposed to flow immediately from the 
marriage contract But how comes it, then, that the 
limitation to the issue of a second wife should be 
good; and that Lord Hale should have been of 
opinion, in a case similar to the case at bar, ^* that the 
consideration of the marriage and the marriage portion 
will run through all the estates raised by the settlement, 
though the marriage be not concerned in them, so as 
to make them good against purchasers, and to avoid a 
a voluntary conveyance;" and that the Lord Keeper 

(a) See wet. 5. (ft) See sect* 4. 

Vol. VL F Bridg- 



LXOABB. 



W CASES IN HILARY TERM 

1817. Bridgman also was of the same opinion ? (a) Again, it 
, has been said from high authority, that if a father upon 

the marriage of his eldest son, in a settlement upon 
him, make remainders to younger brothers after the 
consideration of themarriage^ those remainders are good 
within the meaning of the statute, against any claim of 
creditors, (b) And it seems that equity, which never 
interferes in the case of a mere volunteer, will enforce 
the execution of a covenant in marriage articles in favor 
of the husband's brothers {c) or sisters {d)j or of the 
wife's issue by a former marriage {e) ; for it was declared, 
'/ that such a settlement was no voluntary agreement, 
and that the statutes of the IS la 27 Eliz. that make 
conveyances fraudulent, are voluntary conveyances, made 
against purchasers upon a valuable consideration, or 
bondjUe creditors." {/) And a similar doctrine to the 
above will be found in other cases, {g) As to what had 
been said, that the marriage could be no inducement for 
the remainders to the brothers of the settlor, it might be 
asked, was it not reasonable that the wife should desire 
t«) have the collateral branches of her husband's family, 
in the €vent of his dying without issue, maintained in 
affluence, in order to secure to herself the due payment 
of her jointure ? Or, as the brothers were themselves 
incumbrancers to the amount of their respective portions, 

(a) JenHm v. Keymity 1 Leth 150. 5t57, & C. 1 Chan. Cat, 105. 
Hardr. 395. See also 2 Lev. 105. Le Seigimr Tenham"% caie. C/i^pn 
▼. Earl IFUlon, in note infra. 

(b) Par Lord Man^ield, Doe y. BouHedge, Cowp. 710—11. 
(e) Verwm t. Vernon^ 2P.fr. 594. 
(tf) Goring t. Nash, 5 Atk. 186. 
(«) Nawtiead y. SeaHeSf 1 Atk. 265. 
(/) IbUL 
(g) Fairfield y. JBireh. Sugden on Vendors, €26. Appendix, No. 25. 6tli 

edit. Brown y. Cariert 5 Fes, 869. Nairn y. Prowse, 6 Fes. 758. 
18 Fes. 9f . 

WAS 
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was not this a substantial motive with the wife, for con- 1817* 
tracting that the limitations should be to them who 
might otherwise disturb the estate ? And if there were 
any motive^ that is sufficient, because the Court cannot 
weigh whether it be of greater or less degree. 

At the conclusion of the argument the Court said, they 
would consider the case and certify their opinion. 

Afterwards the following certificate was sent : 
We have heard this case argued by counsel and have 
considered it, and are of opinion, that none of the limit- 
ations contained in the said settlement, made on the 
marriage of the said Sir John I^egard with the said 
Catherine Lapel Aston his wife, which are subsequent to 
the limitations therein contained, to the use of the first 
and other sons of the said Sir John Legard by any 
future wife in tail male, is a good and valid limitation 
as against the said Richard Watt, claiming to be entitled 
under and by virtue of such conveyance to him as 
A&resaid 

Ellenborough 

J. Bayley. 

C. Abbott. 

G. S. HOLROYD. 



NoU, — Thomas Claylon, Esq. v. The Earl of IfVton and Othen* A limitation in 

CiMe from the Court of Chancery. The plaintiff being seiaed in fce^ •"""''■«[« ■«*- 

. dement, m 

previously to, and in contemplation of his marriage with SuMon NuUaUy ^your of the 

by indentures of lease and releat^e of the 28th and S9th of November 1788^ issue of a se- 

between the plaintiff of Uie fint part, die said SuMon NuUaU of Uie second f°°^ marriage 

by toe settlor 9 
part, JEari Grey de WUton and Chnriet Toundey of thd third part, and ^gg y^^i^ -ood 

RoHdaU jindrews and Thomas Whiuhead of the fourth part, reciting that against a subse- 

the said S, NuUaU was possessed of and entitled to a portion or fortune, ^"^"^ ^^^^y 

... - , , . sor for Taluable 

oonaistmg of several sums of money placed out at interest upon mortgage consideration. 

in her own name, and in the name of the executors of her late father, 

P 2 during 
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1817. during her minority, whereupon there was due for principal and intcrert 
, the sum of 7000r. and upwards ; leciting also the intended marriage, and 

Johnson that upon the treaty thereof, it had been agreed that, in case the marriage 
offdnMi took effect, the said pordon or fortune should be paid and applied towards - 

***"• discharging certain sums of 10,0732., which were good charges in equity 
upon the said estates of the plaintiff; and that the said hereditaments' 
should be settled upon such trusto, and subject to such powers, provisoes, 
&c. as thereinafter expressed, he^ the plaintiff, in consideration of the 
intended marriage^ and of the said portion or fortune being paid and ap- 
plied as before mentioned, and for making a competent jointure for the 
said Sutan NtOtaU, in case the marriage should take effect, and she should 
sunrive him, and also a provision of portions and maintenance Ibr the issue 
of the marriage, and for settling and assuring the said hereditaments upon 
such trusts, and subject to such powers, provisoes, &c. as thereinafter 
mentioned ; and in consideration of the sum of 10s. by the said Lord Grey, 
C. Toumiesf, M. Andrews, and T. fThUehead to the plaintiff paid, the re- 
ceipt whereof was thereby acknowledged, released and conveyed the said 
hereditaments unto the said Lord Gr^y, C Tbwnky, S. Andrews, and 
7. Wkkehead, and their heirs, to the use of the plaintiff and his heirs till 
the marriage, and afterwards to the use of him and his assigns for life, 
without impeachment of waste ; remainder to the use of the said Lord 
Grey and the three other trustees in trust, to preserve contingent remain- 
ders ; remainder to the said Susan NvitaU and her assigns, to receive a 
certain rent charge thereout for her jointure, and in bar of dower ; re- 
mainder to the use of the first and other sons of the plaintiff on the body 
of the said Sutan NuUaU to be b^otten, and the heirs male of their bodies 
severally and successively in tail male ; remainder to the use of the first son 
of the plaintiff' on the body of any woman or women he might happen to marry 
after the decease of the said Susan Nuttsll, to be begotten, and the heirs male 
^the body of such first son lawfully issuing; remainder to the use of the 
second, third, fourth, and all and every other son and sons of the plaintiff 
on the body of any such woman or women, and the heirs male of his and 
their bodies ; .remainder to the use of all and every the daughters of the 
plaintiff on the body of the said Susan NuUall to be begotten, equally to be 
divided between them as tenants in common, ind of the heirs of the body 
and bodies of such dsu^ter and daughters, with cross remainders to the 
daughters ; and in case all but due should die without issue, or if there 
should be but one such daughter, then to the use of racfa one surviving 
or only daughter and the heirs of her body ; remainder to the use of the 
plaintiff and his heirs for ever. 

The marriage took efffict, and the said Susan KuUali died witliout issue ; 
after whose death the plaintiff, before he married again, by indenture of 
lease and release of the 17th and 18th of June i794, conveyed a part of 
the said hereditaments to Lady Mary Stanley and her heirs, far a full and 
9oluable consideration paid by her to the plaintiff. 

And 
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And the qaesdon was, wbotber this oonYejanoe was a good and vaUd 
coDTeyance against the issue of the plaintiff's second marriage. 

This questiou was aigued at Serjeanu' Inn on Tuesday, the 27th Jpril 
1813, at the sittings before Enster term, by Scarier for the plaintiff, and 
Hohojfd for the defendant ; the point in debate being, whether the settle- 
ment, as it regarded the children of a future marriage, was to be deemed 
▼olnntary, and as such, yoid against a subsequent bwA fde purchaser for 
?aliiable consideration. As to which, the principal authorides which hare 
been quoted in Johruon t. Legard were referred to. And the Court after- 
wards sent the following certificate : 

This case has been argued before us by counsel. We haye considered 
it, and are of opinion that the oonyeyanoe by the plaintiff to Lady Mary 
Stanley is not a good and yalid oonteyance against the issue of the plain- 
tiff's second marriage. 

ELLKMBOaOUGH, 

N. Gaoss, 
S. Li BiJ^Nc, 
J. Batlkt. 



1817. 

JoHMsoy 
against 
Lbgaei*. 



Gard against Callard. 

T N an action upon the case, the plaintiff declared upon 
a custom that all the inhabitants within the borough 
of Modbunf brewing in their houses there any ale or 
beer for sale^ ought to grind at his mills in the parish of 
Modbury^ all the malt used or spent ground by them in 
their said houses, in the brewing of ale or beer for sale, 
and to pay him a certain toll for the grinding thereof; 
and alleged that the defendant was an inhabitant, &c. 
and that on the 1st January 180S, and on divers other 
days between that and the day of exhibiting the bill, he 
ground at other mills. And upon not guilty pleaded, 
the case was tried before Park J. at the last Deoost 
assizes, when it was proved by several witnesses, old 
inhabitants of the borough, some of whom had rented 
the mills under the lord of the manor before the plain- 

F S tiff, 



Saiurday, 
Ftbruary 1st. 

In an action ou 
the case upon 
a custom for 
not grinding at 
plaintiff's miUs, 
plaintiff may 
declare gene- 
rally upon the 
custom for a 
certain toll, 
without speci- 
fying the parti- 
cular toll, or 
the consider, 
ation for it, or 
that it is a rea* 
sonable toll ; 
and a continu- 
ance of uniform 
payment and 
acquiescence is 
evidence of its 
reasonableness, 
and the Court 
shall judge 
under all the 
circumstances 
what is reason- 
.able. 
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1817. tiS, that all the inhabitants selling beer within the 
borough had been used to grind their malt at these 
mills, except on pressing occasions, when they obtained 
leave from the miller to use hand-mills ; that a toll oF 
six quarts and a pint out of every bag of twenty gallons 
was paid for the grinding ; and that a toll-dish of that 
measure was used to be kept at the mills for the pur- 
pose. Some of the witnesses upon cross-examination 
stated, that the lord of the manor used to find bags for 
the malt Whereupon it was objected, that the finding 
of bags was a part of the custom, and so the custom 
was not proved as laid, but this point being left to the 
jury, they found the custom as laid. Secondly, it was 
objected that the custom was unreasonable and void, 
because the toll was excessive, being nearly one-twelfth ; 
as t6 which the learned Judge held, that the question, 
whether reasonable or not, was a question for the Court 
and not for the jury ; and a verdict having passed for 
the plaintiff, 

Gaselee in the last term renewed these objections upon 
a motion for a new trial ,- and as to the latter he said, 
that although in many instances it might be for the 
Court to determine as to what should be deemed reason- 
able; yet, in the particular objected to, it was otherwise, 
because the proportion of toll which was reasonable to 
be taken depended on a variety of circumstances, and 
could not be judged of in the abstract, and therefore, 
the present was a question for the jury alone; and 
he instanced a case tried at Exon^ where the toll taken 
was but one twenty-fourth of a bag, yet even there, the 
custom was sustained with difficulty, by reason of the 
magnitude of the toll. He also took another objection, 

VIZ. 
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VIZ. that the Plaintiff has declared for a certain toll 1817. 

generally, without shewing what toll, or the consideration — — 

for it, and without alleging that it was a reasonable toll; agaUut 
and he cited Harbin v. Green, {a) 

Pell Seijt. and Giffbrdj who shewed cause, cited 
Drake Y. Wiggleomih {b) and CoryUmv.Ldthebye{c) in 
support of the custom, and also of the manner of de- 
claring generally for toll without more, as to which they 
likewise quoted several precedents from the entries {d) ; 
and in Chapman v. Flexman^e)^ it was held sufficient to 
say in this possessory action, ^^ that he had and ought 
to have the toll." And they said that usage was evi- 
dence of its being reasonable, because the particular 
reason for it may, from length of time, be difficult to 
assign {/) ; non constat^ that the lord originally might 
not have been put to great expence or inconvenience, 
so as to lay an adequate consideration for the quantum 
of toll ; and if it might have had a lawful origin, it shall 
be presumed afler such a lapse of time that it had. And 
in every case the question, whether reasonable or not, 
must in some degree depend on die facts, yet this does 
not preclude the Court from judging of that question, 
as reasonableness of time, notice, &c. In Coryton v. 
Lithebye, the toll was greater than the present, being 
one bushel in every gallon, yet no objection was there 
taken to the quantum. 



(a) Moor, S87. Hob. 189. (6; iriUeSt 654. (c) 2Satmd. I VJ. 

{d) RtutaU, action sur case pur nuians a Mdyn. Hemt*t Plead. S3 — ^4. 
FUx. N. B. WfU of Tregp. G. 

(e) 3 Venir, 393. FUx, N. B, 123. for an anciettt watercourse, currera 
anuuetrU. 

(/) l/n»/.62. I Bl. Com. 17. 

F h Gaselee 



Callakd* 



72 CASES IN HILARY TERM 

18 17* Gasdee and Bayly ^ Id support of the rule, maintained, 

that although it might be enough to deckre generally 
as to the custom, yet the alleging a consideration was 
indispensable; and in this all the precedents agreed. 
And they took this difference, that where the question 
was whether the toll was reasonable in its kind, there it 
might rest with the Court to decide; but where the 
question was only as to its quantum, the jary ought to 
determine it under all the circumstances ; and this could 
not depend on usage alone^ for then, however, dispro- 
portionate, it might be good. And they said that it 
was remarkable that in all the precedents in which judg- 
ment appears to have passed for the plaintiff it is 
averred that the toll was a reasonable toll, as in Drake 
▼• W^gfeworthj Cort v. Birkbeck s and in CoryUm v. 
lAthAye where it was not so averred, judgment was 
given for the defendant. 

But the Court discharged the rule, being of opinion, 
upon the authorities quoted, that the plaintiff had well 
declared for tiie toll ; and as to the reasonableness of it, 
they said, tiiat doubtiess long usage and acquiescence in 
one uniform payment was cogent evidence that it was 
reasonable; and they quoted 2 Inst. p. 222., that <* what 
shall be deemed in law to be reasonable, shall be judged, 
all drcumstances considered, by tiie judges of tha law, 
if it come judicially before them." 
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Faithornk ajKainst Blaquire and Catherine Monday, 

February 3cL 

the Wife of Francis Lee. 



I ITTLEDALE shewed cause against a rule nisi for The Coait» on 

^^ ... motiMi, Mt 

setting aside a judgment against the defendant Lee^ adde a judg- 

/. • 1^ 1 111 ment on a war- 

on a warrant of attorney given by her and the other rant of attorney 
defendant, she being a feme covert. The answer which Sfwt/aiiouril 
he now offered was that she had, at the time the warrant J^vorced'a*" 
of attorney was executed, been divorced in the spiritual n^etud a tkoro, 
court a mefisd et thoro» 

But the court was of opinion that this made no diffe- 
rence inasmuch as she was still under legal incapacity, 
and could have no goods or chattels, and therefore made 
the rule absolute, (a) 

Heaih contra, 

(a) Sec 5 i?of . 4^ P. IS8. 



Giles and Another against Bourne. 2w«%, 

A SSUMPSIT by the indorsees against the acceptor Flamtiff de- 
of a bill of exchange. The plaintifis declared that on ssd Feb! 
one J. J^amas heretofore^ to wit, on the 22d day of ^l^ez. ^ 
February, in the year 1816, 8tc. made his bill of ex- ^!^^ 

qniraddeftnd- 
ant» four months after date, to pay at Memn. V» and Co., Xom^ard-ifvvef, fte. On 
demiirrcr» aMgnmg for cmte that the bill was payable Ibnr moaths after date, but no dale 
was aaigned to the bill, and that the non-payment by Messn. F., as well as by defendant, 
. was not negatived : Hdd, that the declaration was weU, for it shall be intended that it 
was dated on the day when it was made, and the bill did not purport that Meswa. F. 
would pay. 



change, 



BOOKNB. 
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18 17. change^ directed to the defendant, and thereby required 
"— ■" defendant, four months after the date of the bill, to pay 

GiLBS 

jagaintt him or his order at Messrs. Veres and Company, Lom- 
bard Streetj nine hundred and forty pounds, which bill 
the defendant afterwards, to wit, on the same day, &c. 
upon sight thereof accepted; and that Thomas after- 
wards, to wit, on the same day and year aforesaid, &c. 
by his indorsement ordered the said sum mentioned in 
the bill to be paid to the plaintiffs, and delivered the bill 
so indorsed to them ; and the plainti£& aver that after- 
wards, at the expiration of the time by the bill appointed 
for the payment of the money, to wit, on the 25th 
of June 1816, the bill was presented to the defendant 
at Messrs. Veres and Co., Lombard Street, for pay- 
ment, and the plaintiffs required him to pay the 
same, according to the tenor; but the defendant did not 
nor would, when the bill was so presented, or at any 
time since, pay the same, but wholly refused, &c. 
Demurrer, assigning for causes that it is stated that 
the defendant was by the bill required four months 
after the date of the bill to pay; but the plaintifEi 
have not alleged any day or time upon which the 
said bill purported to bear date; and that it is alleged 
that by the said bill the defendant was required to 
pay the sum specified at Messrs. Veres and Co., in Lom- 
bard Street, and that the bill was, on the 25th of 
June, 1816, there presented for payment, but it is not 
alleged that the said bill was not paid by Messrs. Veres 
and Co. or by some person in their behalf or by some 
person in behalf of the defendant at the house of Messrs. 
Veres and Co., or elsewhere, on the said twenty-fifth of 
June, or at some other time. Joinder. 

Manyat 
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Marryat in support of the demurrer admitted that the 
objection raised upon the first cause had been overruled 
in Hague v. French (a), but he differed that case from 
the present, because that came before the Court on 
writ of error, and in such case the rule is that every 
intendment shall be made to support the judgment; 
whereas on demurrer where the defendant comes in the 
first instance such rule cannot apply. 

But the Court were of opinion that the distinction 
taken made no di&rence, and that in the present, as well 
as in the former case, it might well be intended that the 
date of the bill was the day on which it was alleged to 
have been made. With respect to the second cause of 
demurrer, the Court observed that the bill did not pur- 
port that Messrs. Veres would pay, but only that the de- 
fendant would pay at their house, and it is averred that 
the bill was presented there for payment, and that the 
defendant was required to pay it but refused. 

Judgment for the plaintiffi. 
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1817. 




(a) 3J%>f. j-iV. 173. 



Metcalfe against Rtcroft. 



Tuaday, 



COVENANT. The plaintifi* declares that by uiden- Corentnt Um 

ture, dated 1st August 1825, made between «7. Ma- ^mpo«tioD 
thers and J. Bycrqft of the first part, B. Bycrofi and the ^'^^f ^ 
defendant of the second, and the several other persons ^^^^^J^ 
whose hands and seals were set and subscribed being [" ^ °"™« ^ 

° bis firm and 
wts hit seal 
tbereto, for non-payment of an initalment due on a partnenhip debt $ for the odwr partner 
not being a party to the deed cannot join in covenant. 

creditors 
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1817. creditors of the said J. Mathers and J. Bycrofty the de- 
j-^ fendant (for the considerations therein mentioned) for 

<v>tiui himself, his heirs, executors, and administrators, cove- 
nanted with the said several creditors parties thereto, 
and to, and with each, and every of them and their, and 
each and every of their several and respective partners in 
trade, executors, and administrators, that the said J, Ma-- 
tkerSjJ.Rycrqflj B.Rycroft^ and the defendant, their heirs, 
executors, and administrators, should or would on the 
1st of February next pay or cause to be paid to the said 
several creditors, parties thereto^ or their respective part- 
ners in trade, executors, and administrators, Ss. 4^. in 
the pound, of the several and respective debts of them the 
said creditors, parties thereto, the farther sum Ss. ^d. in 
the pound, &c^ on the 1st of Naoember^ &t. And the 
plaintiff avers that he carried on business in partner- 
ship with one J. l£eical/e, under the firm of Farrar 
and Metcalfe, and that he, together with his partner^ 
were creditors of J. Mothers and J. Rycrqft in the sum 
of 878/. ; and that he so being creditor subscribed the 
indenture in the name and firm of himself and partner 
viz. Farrar and Metcalfe, and set his seal thereto. 
And he assigns for breach that on the day mentioned 
for payment, the first instalment became due to him by 
virtue of the said indenture, and that Mathers^ J. By- 
craft, B. Rycrqft, and the defendant refused to pay him 
for the said instalment. And there was a like breach 
assigned for the second instalment* Demurrer. Joinder. 

MUner in support of the demurrer, submitted that 
where there is a joint interest in partners in a covenant 
relating to the partnership, they must all join, although 
all do not execute the indenture, for one of them cannot 

by 
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by executing separately attract to himself a right of 1817. 
action independent of the others, if their interest be ^^^^^^^ 
joint; and he cited Femon v. Jeffiies(a\ where, on offmut 
demurrer, because two of several partners did not join 
in bringing covenant on articles of partnership, the de- 
murrer was held well, for, it was said, as they were 
named in the covenant, they might join in the action 
though they did not seal. And though one partner 
may release a partnership debt, it is otherwise as to his 
acquiring a title to sue on an instrument under seal. 

LfOrd Ellenborough C. J. The defendant is an 
executing party, and he covenants to pay to the several 
parties, or their partners, and he has not done so. No 
other than one who is party to the deed can have a 
right to sue upon it; the right of suit is constituted 
by the deed; and here the other partner is not a party 
to it 

Abbott J. The covenant is made between «7. Mathers 
and J. Ryaqft of the first part, J3. Bycrcft and the de- 
fendant of the second part, and several other persons 
whose hands and seals are set thereto, creditors of «7. 
Mathers and J. Rycrqft^ but the hand and seal of the 
plaintiff's partner is not set thereto, therefore he is not a 
party to the covenant. The demand on which this 
action arises is founded wholly on the deed, for covenant 
does not lie without a deed. 

HoLROYD. J. It is true that the defendant covenants 
-with the several creditors, parties to the deed, and with 
their respective partners, but the plaintiff's partner is no 

(o) Str. 1146. 

party 
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1817. 

Metcaltb 

agauut 
RTcmon. 



party to the deed, and therefore cannot join in covenant, 
which is founded entirely upon the deed. 



Per curiam^ 



Judgment for the plaintiff. 



THndal was for the plaintiff. 



Tuetdrnff 
/>6r«ary 4th. 



Smith against Wilsok. 



In covenant JN consequence of the judgment given by this Court 

putyofsf- 



m a 



freigbttnenty bj 
which the 
owner core- 
nanted to take 
on board at 
Limdanihe 
freighter's 
goods, and to 
proceed there- 
with to Monte 



former action upon this charter-party (see 
SEastj 4S7.) whereby it was adjudged, that the plaintiff 
having declared for Jreight eo nomine, was not entitled to 
recover, by reason that it appeared, by the declaration, 
that the voyage had not been completed ; the plaintiff 
upon the present occasion varied the form of his dedar- 
ndeo^mdihae ation, by averring, that while the ship was on the coast 

deliTer them, 

and receive o( Africa a quantity of gunpowder, fire arms, and war- 

and proceed like Stores, was put on board without his knowledge by 

thrport ofdis- ^^ supercargo, the defendant's servant, in consequence 

SSSi!°an^* of which the ship was, against the plaintiff's will, seized 

^ere deliver ^y the oflScers of the king and sent to London as for- 
the same and *' ^ 

endthevoj. feited, and for adjudication, and was detained under 

age» in consi« 
deration of 

which the freighter eovenanted to pay so much per month for freight durioff the voyage to 
if. V. and back to her port of discharge, it is not enough to allege in the declaration that 
the ship, afVer taking in a cargo in G* B. and proceeding in part on her outward voyage 
was, against tlie will and without the default of the owner, and through the act of the super- 
cargo, the servant of the freighter, sebed and brought back to London, and detained until 
restored to the owner, in consequence of which she required repair, and which plaintiff 
caused to be done with proper dispatch, and was ready and willing to cause the ship to 
prosecute and complete her voyage, and offered her to defendant for that purpose, and 
requested him to dispatch her, ani upon this to assign a breach that defendant lefused to 
dispatch her, and renounced the charter-party and further proaecution of the voyage, and 
discharged plaintiff from the tame, per quod plaintiff was hindered from endeavouring to 
complete the voyage^ and to earn the money stipulated by the charter-party to be paid at 
herportofdiachaige; for the defendant having once dispatched the ship, there was no 
obligation upon him to dispatch her a second time. 

such 
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such seizure until 1st August 1806, when she was libe* 1817. 
rated and restored to the plaintiff; and the plaintiff also "^ 
averred, that the seizure and detention were not occa^ ^gamu 
sioned by any act or default of his, but by that of the 
supercargo and servant of defendant ; and that by rea- 
son of the said seizure and detention, the ship upon her 
liberation required repair to enable her to prosecute and 
complete her voyage, and that plaintiff caused such re^ 
pair to be done with proper dispatch, of which defendant 
had notice; and the plaintiff also averred, that from the 
time of the said liberation and repair, he was ready and 
willing to cause the ship to prosecute and complete her 
voyage, and offered the ship to defendant for that pur- 
pose, and requested him to dispatch her. And the 
plaintiff assigned for breach, that the defendant refiised 
to dispatch the ship, and renounced the charter-party 
and further prosecution of the voyage, and discharged 
plaintiff from the same, per quod the ship was hindered 
from completing or endeavouring to complete her voy- 
age, and earning or endeavouring to earn the money sti«* 
pulated by the charter-party to be paid at her port of dis- 
charge. There was a second count, not materially differ- 
ing from the first ; and to these counts were several pleas, 
and a special demurrer to one of the pleas to each count, 
which pleas were similar, and upon which the questkm 
raised was, whether an interlocutory decree of the Court 
of Admiralty, directing a certain sum to be paid on account 
of freight, was an answer to the breach assigned. But 
after the case had been argued at sonie length upon this 
point by Richardson for the plaintiff, and Marryat for 
the defendant, it was objected to the declaration, that 
the breach was ill assigned, there being no covenant 
which bound the defendant under the circumstances 

alleged 
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1817* alleged in the dedaradoD, to dispatch the ship a second 
~ time on her voyage, the charter party having made no 

provision for the events which had happened. The de- 
fendant having once dispatched the ship, if the voyage 
became defeated by capture, he had not covenanted to 
dispatch her again. If new circumstances arose, not 
contemplated by the charter-party, which prevented the 
completion of the voyage, although it might be that they 
were caused by the defendant, and that he might be 
liable in tort, yet covenant does not lie. 

To which it was answered, that although the Court 
could not imply a covenant, wh6re the intention was not 
a{^rent upon the instrument that the party should be 
bound, yet any words in a deed which shew an agree- 
ment to do a thing, make a covenant, though they be 
not technically couched in the form of a covenant. 
As if in an indenture of mortgage, there be a proviso 
that if the mortgagor pay the money at a particular day, 
the mortgage shall be void, and there be a bond for the 
performance of all covenants; this, though it be in form 
a comdition annexed to the estate, for the benefit of the 
mortgagor, in order to have his estate again on payment 
of the money, is likewise a covenant by him to pay on 
the day. (a) So if a lessee covenant to repair, provided 
and it is agreed that the lessor find timber, this is a co- 
venant by the latter to provide it. (b) 

' Lord Ellenbobouoh C. J. At present the Court 
ccmfine thdr attention to the question i^n the covenant 
The other point would admit of a great deal of dis- 

(a) TomUt ▼. Otandler, 2 Lev. 1 16. (6) 1 JtolT. Jib. 518. 

cussion 
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cosupn and coDstderation. But it is not necessary oa I&IT* 

this occasion to pronounce what would be the effect of 

Smni 

a decree of the Court of Admiralty, and payment under ^ff^ 
it, with reference to a decIaraUon framed as the present. 
I for one cannot get over the objectioni that this is a 
covenant which respects one single adventure only, but 
which is now sought to be extended to a second, and 
if to a second, by parity of reason to any number of ad« 
venturea. There has been a performance once of the 
covenants, quoad the inchoate voyage, and the argumept 
is, that this must be renewed toties guotia. It might 
thus be continued for such a series of years that the very 
&bric of the vessel might be worn out before the charter- 
party was satisfied, if we were once to let the parties 
loose fiom the terms of the contract We cannot infer 
an obligation from the particular events that have 
happened. 

Abbott J. I abstain from deciding what might be 
the efiect of a payment on account of freight made under 
die decree of the Court of Admiralty, because I am of 
opfaiion, upon another ground, that this action is not 
maintainable. It appears that the parties contracted 
that the ship should take on board an outward and 
homeward cargo. The declaration alleges that the 
plaintiff took on board from the defendant an outward 
eargo^ and that the ship was dispatched on her outward 
^^ofSHB^ fln<l that having been dispatched, she was dur- 
ing the voyage, in consequence of, her having taken 
on board a quantity of gunpowder and other warlike 
stores, seized by the commander of a king^s ship, and 
sent home for adjudication. Hie plainti£^ indeed, al- 
leles that he afUrwards refitted the ship, but he makes 

Vol. VI. G «► 
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1817« no mention of the cargo, whether it was unshipped 
or not, and therefore, so &r as it can be collected 

^«w«* from the declaration, rum constat^ that the cariro was 
unloaded. If it were not, the plaintiff might have 
sailed under the original dispatch for any thing that 
appears to the contrary. When, indeed, we look further 
we find by the pleas that the cargo was taken out and 
sold, and this having been done, the plaintiff requires 
that another cargo should be put on boaixl. I find no 
covenant to do this, and therefore, whether we consider 
this case on the declaration alone, or on the declaration 
coupled with the pleas, the result is the same, that there 
is no ground for maintaining this action. 

HoLROYD J. I am of the same opinion. It appears 
by the charter party that tlie ship was to take on board 
a cargo either at London or Portsmouth^ and was to be 
dispatched thence to Monte Video, and afler delivering 
her cargo there, she was to receive another, and return 
therewith to England, The declaration alleges that the 
ship was dispatched, and proceeded on her outward 
voyage ; and from that period it became the plaintifPs 
duty to complete the voyage; nothing further was re- 
quired of the defendant. The ship, however, in the 
midst of her voyage, was brought back, and was ulti- 
mately restored to the plaintiff. Hence it would follow, 
(looking only to the declaration,) that it was in the plain- 
tifPs power aflerwards to have prosecuted the voyage with- 
out farther delay. But if the pleas are to be taken in aid, 
then it appears that the cargo was taken out and sold in 
order to pay the sum decreed by the Court of Admiralty 
to be paid on account of freight, and the question arises 
whether this was an event in the contemplation of the 
contracting parties. I find nothing in the charter«pafty 

of 
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of thot nature, it seems to look only to an outward and 1817. 
homeward cargo. It appears to me, therefore, that cir- . ' 
cumstances have arisen different from those contem- agmntt 
plated by either party, for which neither has made any 
stipulation. 

Judgment for defendant 



The King against The Township of Catterall. wednmk^, 

TTPON appeal against an order of two justices for the Oite of re- 
removal of William Wareing, Betty his wife, and oonflmwd it ** 
their two children from the borough of Preston to the ^^£^!^ 
township of Catterallj both in the county of Lancaster, ^^^^^°^ 
the court of quarter sessions confirmed the order, sub- ^^^^^ 

ject to the opinion pf this Court upon the following emaodpatod «t 

the tinM of 
case. iiMkiiigit,iflia 

In 1810, George IVareing, the father of the pauper, ouiredMyMt- 
being previously settled in the township of Inskip with ^^^ ^^^^^ 
Sawerh/j and the pauper being not then emancipated, ' 

occupied a tenement in Catterall, of the yearly value of 
JO/, and upwards, for a sufficient time to gain a set- 
tlement In 1814 he was removed by an order of 
two justices from Clai4ghton to Inskip with Sawerbtfy 
which order, upon appeal by the inhabitants of Inskip, 
who endeavoured to shew a settlement in Catterall by 
the taking of the tenement above mentioned, was con- 
firmed, the quarter sessions not being then satisfied 
of the value of the tenement. At the time of making 
4hat order, the pauper was emancipated, but had not 
acquired any settlement in his own right. And it was 
insisted on the part of the present appellant (the town- 
ship of Catterall), that the above order of removal of 

G 2 the 



84 CASES m HILARY TERM 

1817* the father having been confirmed, was conclusive as to 
the son's settlement, so as to preclude the respondent 

against ^ (the borough of Preston) from shewing a settlement in 
of CATRAiox. Catterattj by taking the tenement above mentioned; but 
the Court were of a different opinion. 

J. Williams^ in support of the order of sessions, ad- 
mitted that the order of removal of the father having been 
confirmed on appeal, was conclusive as to the father's 
settlement at the time of its confirmation ; but as to the 
son he took this distinction, that he not being named in 
the order, and being then emancipated, it was not con- 
clusive as to his settlemient. And he said that in Bex v. 
Southowram (a), this distinction was recognised and 
acted upon in regard to an order of removal unap- 
pealed from, and it was accordingly held that it was not 
'conclusive as to the son's settlement. 

Scarlett contri^, maintained the proposition, that an 
order of removal unappealed from, or confirmed upon 
appeal, was conclusive upon the parish on which the 
order is made against all the world, of the settlement of 
the persons mentioned in it, and their families deriv- 
ing a settlement from them, though not mentioned. 
And he cited Rex v. St, Mary^ Lambeth (i), and Bex v. 
Corskam. (c) And he distinguished Bex v. Southom-am, 
in this respect, that not only was the son not mentioned 
in the order, but the sessions expressly found that he 
had a settlement elsewhere. 

Lord Ellenborough C. J. I own that it appears to 
me that, in conformity to the rules which are applicable 

(«} 1 r.x.ss3. (0 er, Jt.ei5. (•) usnt,sBB, 

to 
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to judgments in other cases, we ought to quash the 181 ?• 

order of sessions in this case. There is no doubt that ^ „ 

the son is privy to the father^s settlement, it is not pre- afiamm 

^ . '^^ The TowQihjp 

tended that he had any other at the time of the adju- ofCAvrMM^i^.. 

dication of the &ther's settlement, or that he acquired 
any subsequently to it. The question now is, whether 
the son's settlement is to be governed by this adjudi- 
cation, which, as it is a matter that regards the general 
municipal regulations of the realm, is of universal ob- 
ligation and effect; unless fraud be shewn. This then 
being a fair bona fide adjudication on the subject mat- 
ter, is conclusive as to all the world. The pauper 
either derived a settlement from his &ther, or he did 
not. If not, this adjudication could not affect his set<^ 
tlement, but if he did, then is his settlement determined 
by that which has been pronounced widi respect to his 
father, to which he is privy. 

Batley J. I think as between these parties the 
order of sessions in 1814 was conclusive. The di£S- 
culty I have felt in coming to this result arose from this 
consideration, lest we should thereby hold the son to 
be bound by an act to which he was not a party, and 
had no opportunity of giving an answer. But this diffi- 
culty is, I think, removed when it is recollected, that this 
18 not the son's appeal, and he might have appealed, if 
be had been prejudiced by his removal. If he had 
been the appellant, I should have wished for further 
consideration. As the case now stands, it appears that 
this very question, as to the father's settlement in Cat^ 
teraUf being in contest, it was adjudged that his settle^ 
ment was in Insktp, and not m Catterall, and so far I 
think that adjudication was conclusive as it concerns every ^ 

G S other 
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1817. btfaer parish. I forbear, as I have already stated, to give 

.-^ any opinion as to the question, whether it would have 

ngamsi been conclusive against the individual if he had appealed. 

Cf CAffTtftAXX* 

Abbott J. The justices at sessions appear to me to 
Iiave mistaken the law, I think, therefore, this rule ought 
to be made absolute. It is important that this question 
-should be settled on general principles, rather than 
upon nice and subtle distinctions. Now the general 
Tule is, that an order of removal, confirmed upon ap- 
peal, is conclusive as to all other parishes, as it regards 
the setdement thereby adjudicated ; and it is immaterial 
-as it respects this general rule, whetiier the child who 
derives the settlement from his &ther be named in the 
-order of removal or not So I think it has been ad- 
judged in other cases. As then the adjudication -In 
1814* decided that the parent's setdement was elsewhere 
than in QUlerall^ this was conclusive as to the son's 
^settlement there, unless it could have been shewn that 
the father acquired such settlement after the emanci- 
pation of the son. 

HoLROYD J. I am of the same opinion. It was 
decided in Bex v. St. Mart/j Lambeth (a), that an order 
of removal unappealed from was conclusive, not only as 
to the setdement of the persons named in the order, 
but also as to children who were not included by name. 
And that decision, as it seems to me, goes to the full 
extent of the present There, is also a subsequent case 
of Bex V. Budgely (i), where a feme covert having been 
removed by an order which described her as " widow,** 

{«) 6 T. B, 6\5. (A) 8 T. R. 6fla 

against 
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against which order there had been no appeal, it was .??^'* 
holden conclusive not only as to her settlement but as ^ ^^^ 
to that of her husband also. Mr. Justice Grose ob- _, *^^ ^. 
served, that "the question was, whether the former ofCAWrtAtiw 
order, by which the pauper's wife was removed to Acton 
Trusselli against which there was no appeal^ was coil-' 
elusive as to the settlement of the persons removed by 
the order then in question.'* He said, " that nothing^ 
was more convenient in every part of the law than cer* 
tainty, and especially in cases of that kind. That fke 
general rule, that an order of sessions unappealed frons 
was conclusive, had been admitted. And that the 
Court was bound, according to all the authorities, to* 
determine that the former order was conclusive not 
only as to the wife but as to the husband likewise*'^ 
Mr. Justice Le Blanc also quotes the same general 
rule as an admitted one, and remarks, that ia'Bexy^ 
SL Mati/i Lambeth, though the woman had been re- 
moved as the wife^ when in &ct she was not so, yet it 
was holden that the parties were precluded by the order 
from disputing the settlement again upon a subsequent 
removal. These authorities appear to me to be de« 
dsive, that the order in question having been confirmed 
on appeal, is like a judgment of ouster, conclusive as to 
all the world, upon the point of the father's settlement, 
and of those deriving a settlement firom him. 

Orders quashed. 
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ifelY. 



jFiftmary'stib '^^^ Kiim ogaifut Checketo and Othert. 



?U2^J^* TPHE defendant was indicted by the name of George 
teaddid^of CheckdiSf late of the parish of Tredin^an^ in the 

tgrvtmih ill; 

bntlf^. plMid county of Worcester, servant, for a forcible tintry, to 

In Bfr B ttfPHWit 

he man gif« which he pleaded as follows, viz. *< And now, &c. comes 
George ChedkeUSf of the parish of Tredingion, in the 
county of Worcester^ labourer, who is above indided by 
tbe name and description of George Checketls, late of the 
parish of NedingtoUf in the county of Worcester^ serviaiit, 
in his proper person ; and having heard the indictment 
read, prays judgment of the same, because he says, 
<di8t according to the form of die statute of additions, 
the addition of the estate, degree, or mystery of the said 
George ChedetU, ought to have been made to the name 
of the said George Ckedxtttj In the said indictiKent; and 
such estate, degree, or mystery, described thetrin ; and 
this he is ready to verify, wherefore^ inasmudi as no 
certain or sufficient addition of the estate^ dc^;ve^ or 
Biysteiy of the said George CheckeHsls made to hb name 
sn the said indictmut, and he is not described Uierein 
as of any certain or known estate, degree^ or mysteiy 
whatever, he prays judgment of the said indictment, and 
that the same may be quashed. 

To this plea there was a general demurrer and 
joinder. 

TawUon^ in support of the demurrer, made two points ; 
Is^ that the addition of servant was a sufficient addition 
within the statute 1 H* 5. c. 5»; ^dly^ that the plea was 

ill, 




IN THE FlfTT<^BETEKTH YeAB OF GEORGE III. M 

ill, by reason that it omitted to give a better addition. 1817. 

As to the first, he admitted that the author!^ of Lord 

Coke {a) and Lord Hak {b\ founded as it should seem 

on ancient decisions {c\ was agaiist the sufficiency of the 

addition; yet if it had been servant to a particular per- 

ecBi, it would have been well enough {d)i and finding 

the Court agreed in this, he went on to the next point. 

As to which he argued from analogy to the rule in civil 

aetioOB, which requires Aat every one that will idbate 

the plaintiff's writ, must give him a better ; that this plea 

was ill; for it is not enough for the defendant to say 

that no certain addition is given to him without showing 

what h ought to be; and he cited Wamer v. Sir Edward 

7% {e\ Bex v. Johnson. {/) 

]^€aJce^ conird^ distinguished Bex v. Johnson in this, 
that it was a plea to the jurisdiction; and in every such 
€866^ in order to repel the jurisdiction of the king^s court, 
the defendant must shew a more proper and sufficient 
jurisdictio% for if there be no other, that alone will give 
the kiiig^s courts jurisdiction. But the rule with respect 
tD pleading in abatement is this, that if the plea go to 
the matter and substance of the writ, he need not give 
a better writ, as if no such vill, &c. (g) ; and by parity 
of reason, if no such addition. But if it were necessary 

(a) 8 Jfuf. 6S8. 

(*; sflMc'iP.c.ns. 

(c) Sn. Abr. iMOtrnHh pl» 5a citM 5 E4m. 4. 39. Ibid. jO. R5. citet 
7 Ed». 4. 10. Ibid. pi. 56. dtM 14 Edw. 4. 

(d) Com. Dig. Abatementt F 26. The Q,tuen v. Bottin^ St IM, 
Maym. 968. S. C 6 Mod. 5S. 

(«) SJU.JI«ym. 1178. 

If) 6Eatl,S65. 

{g) Cbm. Dig. Abaiemem, T 9. Bim^i FUad. 8. 

the 
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1817* the defendant has given a better writ, for the plea styles 
^ J- him labourer. And this being an indictment, the de- 

fendant might have come to the court in the first in- 
stance to quash it for want of an addition (a), and may 
still take advantage of it in this manner, notwithstand- 
ing he hath pleaded in abatement, because the indict- 
ment is ill upon the face of it. 

. Lord Ellenbouough C* J. Whether the drfendant 
might have come to the Court to quash the indictment 
without pleading in abatement, or might have demurred, 
is not now the question, because he has made his elec- 
tion, and having so done, must be content to Mde by 
that form which the rules for pleading in abatement 
prescribe. And the question now is, whether the rule 
that a defendant who pleads a plea in abatement, ought 
generally to give to the plantiff a better writ, applies to 
this drfendant's plea. I confess that I am unable to 
tx>mprehend the reason why in criminal proceedings the 
party who would object to the w;ant of a proper addition, 
Bud who must know what is his proper addition, should 
not be required, as well as in civil proceedings, to dis- 
close that addition, instead of leaving the prosecutor to 
go on in fruitless proceedings. By analogy to all' the 
inconveniences that would follow such a practice in civil 
proceedings, he ought not to be allowed to follow it 
upon the present occasion. And I do not agree that 
this case is the same as if there were no addition, for 
(here is an addition, though it b a faulty one^ 

Bayley J. The Court will not, as require, give 
judgment in bar upon a plea in abatement; and the 

(a) 2 Ld. Raym 96S. 8 Imtn 66& 

plea 
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plea is illy because it does not give a better addition in 1817* 
a way that it can be traversed. 

Abbott J. I am of the same opinion. It is a long 
time since the practice prevailed of quashing an indict- 
ment for this cause on motion^ neither is this a motion 
for that purpose; and it is a settled pointy that on plea 
in abatement the Court will not give judgment in bar. 
I think this plea is bad in form, inasmuch as the de- 
fendant doth not shew his addition at the time in a 
traversable form, so as to enable the prosecutor to have 
a fresh indictment 

HoLROYD J. Vfiih respect to the quashing of this 
indictment, or giving judgment against it, without regard 
to the plea, it is laid down, that if an indictment give 
a bad addition, it will be helped by the appearance of 
the defendant (a), and so if there be no addition, (i) 

Judgment quod respondeat ouster. 

(a) S Itui. 67a W Per Xalmg^ 1 Sid, 947. 
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1817. 



Tkunday, G. WoLPF and Others, Assignees of J. Wolff 
and J. DoRYiLLB, BankniptSi against OxhoLm. 

^^b^X* A^®^**^^'*^ ^^^ "**°^y ^*°* "^y *® banknipti, 
government of money paid, and money had and reoeired. Plea 

ing hostiiitiet Don assttmpsit. At die trial before Lord EUenbarougfi 

.9fttom» wbera- C.J. 8t the London sittings after Hilary term 1816, 

goods, nmey there WB8 a Terdict for the plaintifi for 41062. 10s. 6d, 

UralrtM^or' subject to the opinion of the Court on the following 

belonging to ^j^g^^ 
EngUik Mib- 

S^'tobe^ The plaintiff, G. Wdffj is a native and subject of the 
•Muestrtted king of i>eniiia9i{', but many years ago was naturalized 
and all penong in this countiy by act of parliament, and has resided 
•d, within three here ever since. He and the bankrupts (who are Bri* 
DituiMcouBt ^'^ objects) carried on trade here in partnership, un^er 
tS^t^V^ the firm of fFo^ and ZJomife. On the 7th of Jfcinwiy 
dhlhidithtr^' 1800 the defendant, who is a Danish born subject re- 
wm to be pro- gident in Denmarkj was indebted to the partnership in 



in the Exche- the sum of 2101/. 75. Bd. Sterling for monies paid and 

quer ; in con- 

■eqaence of advanced by them for the defendant in this country, 

tfaend^ding and bearing interest at 5 percent For the recovery 

!^rt%w1I^. of this sum W6^ and DorviUe directed their proctor at 

dM^mia''^ Copenkagen to institute proceedings against the defend- 

MHA ^Wect *"^ ®°^ accordingly a suit was instituted in the proper 

was not further oourt at Copenhagen. In answer to this suit the de- 
prasecuted, and 

the debt was fendant set up some unliquidated claims of himself and 

afterwards paid 

bytheDomi* 

sutgect, at the rate specified by the ordinance, to commissioners appointed in Tirtne of the 

ordinance to receite payment, upon production of whose receipt the Danish court quashed 

the suit, — • was held to be no answer to an action aninst the Danith subject to recover the 

same debt in the couru of this country, for the ordinance not being conformable to the 

usage of nations, was held to be Toid. 

ond 
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one Frederick Hage^ against Wctffs and D^nviUe, who 1817. 
were thereupon advised by their proctor tor assign the 
debt and interest to some friend in this country, in 
order that the same might be sued for acid recovered in 
the Danish courts in his name, by which means they 
would remove the difficulty arising from the counter 
claim of the defendant and Hage^ but the defendant 
never had any notice of such advice. Conformably 
thereto, an indenture, under the hands and seals of the 
partners, dated 28lh January 1806, was executed in 
London^ whereby, for the consideration of 2500/L therein 
expressed to have been paid to them by Wm. Mount' 

ford of Whitechapely they assigned the debt and interest, 
then amounting together to 2861/. 14i., to Moiw^fbrd^ 
with power to him and his substitute to demand, sue 
for, and recover the debt, and to give discharges for the 
same. By the laws of Denmark^ an assignment of a 

, debt vests the legal right in the assignee to recover the 
debt in his own name, as his own property, as well as 
the beneficial interest in the debt Immediately after 
the execution of the assignment, Mountfbrd signed and 
delivered to Wol^ and Dorville a memorandum, bear- 
ing even date, whereby it was declared that the assign- 
ment was made to him only as a trustee for Wo^ and 
Dorvillej but.the defendant never had any notice of such 
declaration of trust, or that the consideration money for 
die said assignment was not really and bonft fide paid. 
Mouni/brd also, at the request of fVo^ and DoroiUe^ at 
the same time executed a letter of attorney of the same 
date, whereby he appointed their proctor to be his at- 
torney, to demand, sue for, and recover the debt, and 
to give dischai^pes for the same. This assignment and 
letter of attorney were shortly aftenrards transmitted by 

Wdlfi 
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1817. Wclffs and DotvilU to their proctor at Ccpenhageut with 
directions to commence lq;al proceedings against the 
defendant for the reoorery of tha ddifcr ]» fManHK«:«f 
these directiAiUk die ywc&ir cimmiiwupiid a wok in the 
rajai aap^rbir jnalSeiary dolirt dieie» against the defend- 
mt^ at Ae suit of Mouni/ardf but the defendant never 
bad any notice of the assignment and letter of attorney 
haying been transmitted by Wo^ and Domlle^ or of 
th^r having given any directions to the proctor relative 
thereto. In Sqptember 1806 the defendant instituted a 
cross suit in the court against Mountford^ to which Wd^ 
and DciroiUe were made parties, and were served with a 
citation to appear, and accordbgly executed a proxy to 
enter an appearance. In 1807, whilst these suits were 
depending, a war between Great Britain and Denmark 
commenced, and a law or ordinance was thereupon 
made by the government of Denmarij dated 16th Au^ 
gust 1807, by which all ships, goods, money, and monies 
worth, of or belonging to English subjects, were de« 
clared to be sequestrated and detained ; and by another 
law or ordinance of the government of Denmark^ dated 
9th September 1807, all persons were commanded within 
three days after the publication thereof (wherever it was 
not then already done) to transmit an -account of the 
debts due to English subjects, of whatsoever nature or 
quality they might be, the whole of which were directed 
to be paid into the Danish treasury, and in case of con- 
cealment the person so offending was to be proceeded 
against by the officers of the exchequer. In virtue of 
this law and ordinance, commissioners were appointed 
to receive the debts declared to be sequestrated ; and as 
a consequence of the ordinance^ the suit of Mountfbrd 
against the defendant was not farther prosecuted, and 

in 
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in I4M)7 the proctor gave informattoii to the commis- 1817* 
sionen of the debt The commissioners appointed in 
virtue of the ordinance of 9th September, were authorised 
and directed to receire payment of the debts due to JSrt- 
tish subjects from Danish debtors, at the rate of six . 
Danish dollars to the pound sterling, being the then 
current rate of exchange. The defendant at the date 
of this ordinance, was resident and domiciled in Copen^ 
hageny and so continued till 181 4; and on the 27th No^ 
vetnber 1812, in obedience to the said ordinance, but 
without the knowledge or consent of Wb^ and DorvUle 
or of Mountfbrdj he bondjlde paid to the commissioners 
in Danish dollars, at. the rate specified, the debt of 
286 IZ. 145, assigned to Maunffbrdf and a further sum of 
1244/. 165. Gd. for interest to that time, and took iheir 
receipt for the same; upon the production of which 
the Court quashed the cause depending between Mounts 
JbrdfOid the defendant At the time of. this payment 
the rate of exchange was from forty-»five to fifty dollars 
to the pound sterling. A commission of bankruptcy 
was on the. 2d November 1812 issued against J. Wol/J^ 
and t7. DoroiUe, under which they were duly declared 
bankrupts, and the plaintifis Norman, Martin, and 
Meyer were chosen assignees. In 1814 the defendant 
arrived in this country and was arrested, and held to 
bail by the plaiotifis for the debt 

The question for the opinion of the Court was» 
whether the plaintiffs were entitled to recover. 

This case was argued at Serjeants' Inn before Mi^ 
chqelmas term last, by Carr for the plaintifis, and Giffbri 
for the defendant. 



For 
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18 17. For the pUintifi three points were made ; first, which 



WoftVF 



was the principal point, that the Danish confiscatory 
ordinance was void, being contnury to the acknowledged 
practice and law of nations, and therefore afibrding no 
jnst ground of defence to thb action ; secondly, suppos- 
ing the ordmance to be valid so as to cover and protect 
all acts done under it, yet the payment made by the 
defendant appeared from the fiicts stated not to have 
been a compulsory payment under the ordinance, but 
made by the defendant in order to avail himsdf of the 
advantage of the then exbting state of exchange, whidi 
reduced the real value of the payment almost to nothmg ; 
thirdly, supposing the payment to have been made 
under the ordinance, yet as the defendant was a Danish 
subject, it must be considered as payment made to him- 
self because every subject of a state is to be deemed a 
party to the ordinances of his own government. The 
fi»llowing authorities were cited, viz. FcUioU v. Ogden {a) 
on the first point; and on the last Groi. lib. 2. c.l4. 
s. 1. (6) Pujffknd. b. 2. c 6. s. 10. (c) Vattel^ b. I. a 4. 
S.40. liB/.Com.53. Touteng y. Hubbard, {d) Cowmy 
V. Qrajf. {e) 

These positions were severally answered on die oth^ 
^de; as to the second, it was denied that a payment 
such as this, which is stated to have been made in obe* 

(•) I H. mac. IfZ. 

(6) Hie quoque diatiiiguendum centemut inter actof regit, qui regii 
'nmt, et aetus cjuidem priTatot. Nam in regtie actilras qua m faeity eo 
loco babenda ivnl^ qaaei commiuiitaa fteenC 

(e) CiYitaa definitor quod tit perwoa mordia oompoiita, cujut Toluntaa 
ex plttrium pictit implicita et unite pro toluntate omnium habetur. 

{d) SlTof.j'Piii.SSl. 

{i|> 10JEkMr,5SS. 

dience 
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dience to the ordinance at the rate specified, and to the 1817* 
persons appointed by the ordinance to receive it, and to 
have been bonft fide, could with propriety be called 
voluntary; and if not voluntary, but made in satisfiiction 
of a suit then depending, under the compulsion of the 
ordinance, it must afibrd a defence to this action, unless 
the ordinance itself were of none effect. As to which it 
was urged that there was no difierence, so fiir as it re- 
gards the right of confiscation, between debts and move- 
ables, the latter of which were, by the constant practice 
between hostile states, subject to reprisals, (a) And 
Stat. 34 Gf. S. c. 79. was quoted as a confiscatory act» 
somewhat of the same nature with this ordinance. In 
answer to FoUiott v. Ogderij it was observed that it was 
a penal law and not an ordinance, like the present, of 
the hostile state which gave rise to that question ; and it 
was decided upon the principle that the penal laws of 
one country cannot be taken notice of in another (ft) ; 
and afterwards this Court, in affirming that decision, 
did not adopt all the reasons of it, but took a difierent 
ground, viz. that the confiscatory act was not the act of 
an independent state. As to the third point, it was said 
that the doctrine laid down in Conway v. Gray was not 
applicable to a case like the present, and moreover, it 
bad been much shaken by Bazett v. Meyer {c) ; but ad- 



(a) Vait. b. 8. c. 18. ■. 944. Ihid. b. 3. c 5. ■. 75. 77. Grot. 
lib. 3. c. 8. 1. 4. . £rgo eC incorponlia jura quae univenlutii fuenmt, 
fient Yictorii quatenui velit Sic Mba Ticto qua Jtbanorum jura fuenmt 
i&i Yindictfunt BomanL Unde iequitur omnino Ubentos Tk^naioi obli- 
gatione centum talentDrumy quam suuunam cum ipti Thebanit debennt 
JUxander Hagnut^ Thibixrum donunua lactus Jure fictorta ipeia do. 



(i) 3 r. H. 733. 
(c) 5 7aun/.830. 

Vol. VI. H mitting 
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1817* mitting it, then had the plaintiiF furnished an answer to 
this action ; for he was a natural born Dancj and not^ 
withstanding that be might also sustain the character of 
a British subject, the maxim was, nemo potest exuere 
patriam. 

Cur. adv. vuU. 

Lord Ellenborough C. J. now delivered the judg- 
ment of the Court. This case was very ably argued 
before us at Serjeants' Inn. Upon the facts stated, it 
appears that the action was brought for the recovery of 
a debt contracted in Eiigland^ by a Danish subject resi- 
dent in Denmark^ with a house of trade established here, 
and in a time of peace between the two countries. And 
although one of the partners in that house is a Dane, 
yet as his naturalization and residence in England entitle 
him to the benefit of the English laws, we think tlie case 
is the same in effect as if all the partners in the hou^e 
had been natural born British subjects. It further 
appears, that with a view to deprive the defendant of 
some supposed claim of set off, which he was expected 
to make in the Danish courts against the suit of the 
original creditors, they had assigned the debt to a third 
person in trust for themselves ; and that their assignee 
commenced a suit in his own name in one of the courts 
of Denmark against the defendant; who, in order to 
avoid the effect of this assignment, ipstituted a cross suit 
in the same court against them and their assignee, to 
which they appeared ; and in this state of things a war . 
broke out between the two countries, and no further 
proceedings were had in either of the suits for several 
years, nor until they were quashed upon the application 
of the defendant on the production of the commissioners' 

feceipt 
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receipt moitioaed in the case. One of the points in- 18 17. 
sisted upon in the argument for the defendant was, that ^ 
this assignment and the suit instituted upon it, were aganut 

OzUOLMv 

a bar to the phunti£&' demand : but we think that they 
cannot hare that effect. The assignee could not sue in 
the courts of this country in his own name; the action 
must have been brought here in the names of the ori- 
ginal creditors, even if they had assigned the debt for a 
valuable consideration; and although the assignment 
gave the assignee a right to sue in his own name in 
Denmark^ yet the defendant does not appear to have 
been prejudiced by that measure even there, nor has 
any material consequence resulted therefrom. And we 
consider the case to stand now just as it would have 
done if no assignment had been made, and if the suit 
in Denmark had been brought by the plaintifis them- 
selves, instead of being instituted by their trustees. And 
thi^^ brings as to the consideration of what is the 
material question in the cause, viz. the legal effect of the 
Danish ordinance of confiscation promulgated on the 
16th of August 1807, and the facts that took place ailer 
it, which constituted the main ground of the defence. If 
thb ordinance is to be considered merely as a penal 
law, it is clear that the cowts of tlus country ought 
not to take notice of it, because no country regards 
the penal laws of another. FoUioit v. Ogden^ 1 H. 
BUuk. 135. The penal laws of foreign countries are 
strictly local, and affect nothing more than they can 
reach and what can be seized by virtue of their autho^ 
rity: Lord IjoughborougK^ judgment in Folliott v. 
Ogden. But, it was contended, that this ordinance *aoas 
a proceeding founded upon and conformable to the law of 
natiofiSj and that as the defendant paid the debt to the 

H 2 persons 
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181 ?• persons i^ointed by the ordinance to receWe the con* 
^^jj^ fiscated debts^ he has a good discharge as to the debt 
^^^L itself according to the hiw of nations, to which the mu» 
nicipal courts of this country, as well as of all others^ 
ought to give eflbct To prove that this ordinance was 
grounded upon and conibrmable to the law of nations^ 
two passages were cited from VixtteVs treatise, the first 
from book 2. chap. 18. sect. 844., where, speaking on 
the sulgect of reprizals, the author says, ^' Between 
state and state whatever is the property of the members 
is considered as belonging to the body, and is answer- 
able for the debts of the body; whence it follows, that 
in reprisals they seize the goods of the subject, in the 
same manner as those of the state or the sovereign. 
Every thing that belongs to the nation is subject to 
reprisals wherever it can be found, provided it be not a 
deposit entrusted to the public feith/' The other pas- 
sage is in book 8. ch. 5. sect. 77. <* Among the rights 
belonging to the enemy, are likewise incorp<H*eal things^ 
all his rights, tides, and debts, excepting, however, 
those kind of rights granted by a thurd person, and in 
which the grantor is so far concerned that it is not a 
matter of indifiarence to him in what hands Ihey are 
vested. Such, for instance, are the rights of commerce* 
But as debts are not of this number, war pves us the 
same rights over any sums of money due by neutral 
nations to our enemy, as it can give over his other pro- 
perty. When Alexander by conquest became absolute 
master of ThAes^ he remitted to the Thessalians a hun- 
dred talents which they owed to the Thebans. Tlie 
sovereign has naturally the same right over what his 
subjects may owe to enemies. He may therefore con- 
fiscate debts of this nature, if the term of payment hap- 
pen 
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pen in the time of war, or at least he may prohibit his • 181 7« 

subjects from paying while the war continues. To the _, 

wou>r 
proviso at the end of the first of these passages, the ugainst 

author himself immediately subjoins the following words: 
<< As it is only in consequence of that confidence which 
the pr(^rietor has placed in our good faith that we hap- 
pen to have such deposit in our hands, it ought to be re» 
spected even in case of open war. Such is the conduct 
observed in France, England, and elsewhere^ with respect 
to the money which foreigners have placed in the public 
funds.'' Now it is obvious that this reason will apply 
with equal force to a debt owing to an individual in the 
course of commerce; such individual trusted to the 
good &ith of the individual with whom he dealt, and to 
the justice of the state of which that individual was a 
subject; and if it be contrary to good faith for a state 
to confiscate and convert to its own use debts owing by 
the state itself in its aggregate capacity, it cannot be 
less contrary to good faith to sequester and convert to 
the use of the state debts owing by its own subjects in 
thdr individual capacities. The concluding sentence 
of the second passage quoted by the defendant's counsel, 
and which was the main support of his argument, is 
expressed in such a manner as to shew that the author 
himself doubted of the right of confiscating debts due 
firom individuals to individuals. He says, " at least 
the sovereign may prohibit his subjects fi'om paying 
while the war contint^es." And, indeed, this is the 
actual limit of this right, viz. as it operates in personam 
upon the subject of the state, or upon his property, 
within the reach and controul of such state. And in 
the very next sentence the author further qualifies his 
doctrine, and adds, ^^ But, at present, a regard to the 

H 3 advantage 
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1817* advantage and safety <^ commerce has induced all the 
sovereigns of Europe to act with less rigour in this 

agabitt point. And as this custom has been generally re- 
ceived, he who should act contrary to it would violate 
the public faith ; for strangers trusted his subjects only 
from a firm persuasion that the general custom would 
be obsei'ved." We have not, however, been able to 
discover that there ever was a time when greater rigour 
generally prevailed on this subject, as Vattel appears to 
have supposed. Some instances, indeed, of similar con- 
fiscations in the sixteenth and seventeenth centuries are 
mentioned by Bynkershook in his Questiones Juris Publici 
et Privatif c. 7., and appear to be considered by that 
writer as warranted by the law of nations, and available 
to the debtor where payment has been actually enforced 
from him by the authority of his own government. 
And there was a decision about the middle of the six- 
teenth century by a court at Paris in favour of a 
Frenchman, against the claim of a Fleming, to recover a 
debt paid by the Frenchman to the treasury of his own 
country, in obedience to a French decree of this kind 
during a war between the two nations, {a) It could not 
be expected that a French court should decide otherwise 
with reference to a decree of its own government. Sir 
Matthew Hale, also, in his Pleas of the Crown, vol. i. 
p. 95. says, *Hhat by the law of England debts and 
goods found in this realm belonging to alien enemies 
belong to the king, and may be seized by him;" but 
the books referred to do not furnish an instance of the 
seizure of debts, or a decided case in support of the 

(a) Recueil tCjlrrSts Notables des Court Souvgninet de France^ &c. par 
JohanPe^xm, Norw. W, Paris, 1 601 « 4 to. 

legality 
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legality of such a seizure. And by the statute o( Magna 1817. 
CAarta, cap. 80. merchant strangers are, upon the — 
breaking out of a war, to be attached and kept without agmnst 
harm to body or goods, until it shall be known how the 
Snglisk merchants are treated by the sovereign of their 
state, and if the latter are safe there^ the former are to be 
safe here. So that foreign merchants could suffer nothing 
in England unless by way of retaliation and reprizal. 
So early as the time of Grotius opinions had been 
entertained against the right of confiscating incorporeal 
things; and there is nothing to be found in the great 
work of that very learned author which can give coun- 
tenance to such a right. On the contrary, in lib/m. 
c. ?• 5. 4f. of the Treatise de Jure Gentium, there is an 
allusion to the opinion of some ^^ qui dicunt incorporalia, 
belli jure, non acquiri ;" and Grotius himself does not 
controvert this opinion in general, but supposes it to 
admit of qualification in the case of a captive slave; 
and alludes to it in that way, after having remarked 
that, ** res omnes quae captte fuerani, cum persona ac* 
quiruntur domino!* But the proposition last mentioned 
does not, in truth, furnish any qualification of the opinion 
to which Grotius alludes ; for incorporeal things cannot 
be taken ; and the dominion of corporeal things actually 
taken is in general acquired by the capture of them, and 
the title of the captor to them is not less valid where 
their owner is not taken, than where he is ; as is ob- 
served by Puffendoiff, at the end of the 22d sect, of 
lib. viii. c. 6. of the Treatise de Jure Naturali et Gentium. 
At the beginning of that section this learned author gives 
the rule as follows : " Circa adquisitionem incorporalium 
in beUo peculiariter observandum, ista non adquiri, nisi 
aim subjeciOj cut inherent." He then proceeds to notice, 

H 4 that 
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1817. that incorporeal rights may be annexed to corporeal 
things conquered, as to fiurms, rivers, harbours, towers, 
and countries, (but even as to these he observes that 
the nature of the original annexation must be r^forded,) 
or to persons; and as to the latter, he distingubhes 
between those who live *< extra civUatem in statu mere 
natural^* (all whose things he says are taken with the 
person, or may be, because there is no one to oppose 
it,) and those who live in civitate / as to whom he says, 
*' unde si ciois ab hoste captns Juerit, bona isthis^ qua 
simud capta nonjuerunt^ non adquiruntur capieniis sed 
ad eum perveniunty quern leges civiles ad suocessionem 
vocabant si iste naturati morte functus esset" Now if 
things belonging to a captive enemy, but not actually 
taken, do not pass to the conquering enemy, how can 
thmgs belonging to a person not made captive be legally 
acquired by an enemy, who is not a conquerer either as 
to the person or tjie things ; which is the case of the 
creditors and of the debt in question? This doctrine 
of Fuffendarffy that *< incorporalia bello non adquiruntur^** 
is fortified by some of the arguments suggested by 
QuintiUanf Zi&v. c.10. as proper to have been urged 
before the Amphictyons on occasion of the claim made 
by the Thdwns upon the TTiessalians for the payment of 
a hundred talents, lent to them by the l^ebans^ and 
secured by some written instrument, which Alexander 
had found and seized at the conquest of I^ebes, and had 
given to the Thessaliansy who were then serving with his 
army. This is the transaction referred to by Vattel in 
the passage before quoted, and from which he seems to 
have deduced the proposition as to the right of con- 
fiscation upon which the defendant has placed so much 
reliance in the present case. In favour of die claim of 

the 
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the TTiebanSf QsdntUian suggest^ <* turn potmsse danari 1817. 
a vidoreJuSf quia id demum sit efus^ quod ipse teneats jus 
quod sit incorporaUy qpprekendi tnanu turn posse,*^ And 
again: << Non in tabulis esse jus" QuintUian suggests 
arguments in favor of the Tkebans only; Pt^endorffi at 
the 2Sd section of the book before quoted, takes upon 
himself to suggest an answer. But it will be found lliat 
be puts the argument upon the ground of the absolute 
conquest and subjection of the city and state of Tk^s 
and the Thebans. QrotiuSf abo in book iii. c. 8. s. 4.9 
controrerts the reasoning of QmntUian on thb trans- 
action, but he does so upon the ground afterwards taken 
by Ptffeniarffi namely, the entire conquest of die Tbeban 
state. ** Nam qui dominus est personarum^ idem et rerum 
est J et juris omnis quodpersonis competit* Qfii possidetur, 
non possidet sibi, nee in potestate habet^ qui non est suae 
potestatis." And although Crrotius mentions thb trans- 
action as an instance of hb proposition, *< IncorporaUa 
jwroy qua universatis Juerant, Jlent victoriSf quatenus 
vditi" he does not draw from it any conclusion as to 
the right of confiscating private and individual debts, as 
Vattel has done. It was admitted that, notwithstanding 
all the violent measures to which recourse has been had 
during the extraordinary war&re, that we have witnessed 
in our own tiroes, thb ordinance of the Court of Den* 
mark stands single and alone, not supported by any pre- 
cedent) nor adopted as an example in any other state. 
The ordinance itself, however, so &r as we can learn 
from this case, was not followed up by any practical 
measure of compulsion upon the subjects of Denmark. 
Nothing in the nature of process against the defimdant 
to en&roe the payment of thb particular xlebt, nothing 
analogous to the seizure or condemnation of corpoveal 

things 
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181 7* things taken in the time of war occurred oh this oc- 
casion; and although the commissioners appointed 
under the ordinance to receive the sequestrated monies 
were informed of this debt as early as the year 1807f 
yet the defendant did not pay the money until 18 12* 
An allusion was made in the course of the argument 
to a statute of our own country, the S4 6. 3* c. 79* 
This, however, was not an act of confiscation to the 
benefit of the state, but a measure of policy not less 
generous than lawful, by which at the same time that 
the transmission of money to the enemies of the state 
was prevented, the money itself was called in, secured, 
and kept for those to whom it was due^ until the return 
of peace should enable them to receive it. Considering, 
therefore, that the right of confiscating debts contended 
for on the authority of these citations from Vattel is not 
recognised by Grotius^ and is impugned by Pujffendarff' 
and others, that such confiscation was hot general at 
any period of time, and that no instance of it, except the 
ordinance in question, is to be found for something more 
than a century, we think our judgment would be preg- 
nant of mischief to future times, if we did not declare, 
that in our opinion this ordinance^ and the payment to 
the commissioners appointed under it, do not furnish a 
defence to the present action ; and if they cannot do this 
of themselves, neither can they do so by the aid of the 
proceedings in the Danish court The parties went 
into that court expecting justice, according to the then 
exbting laws of the country, and are not bound by the 
quashing of their suit, in consequence of a subsequent 
ordinance^ not conformable to the usage of nations, and 
which, therefore, they could not expect, nor are they or 
we bound to regard. 

Postea to the plaintiff. 
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1817. 



Powell and Another against Parkinson. rAuwdoy, 

^HIS was one of nineteen actions on a policy of as- Hie defend- 
siirance. The several defendants paid into court actions on a 
46/. per cent, and took out summonses to consolidate, ^cefpatd^moT 
to which the plaintifTs attorney refusing to consent, a Jj^J i^ !J]^ 
judge's order was made, after hearing, to stay all further ^^"fl°* ^ 
proceedings in the others, until the fifth day of the term coinoUdatjon 
following the trial of the first, in which Gudgeon was f niie for stay. 

Ing prooeedinga 

defendant, upon the terms of the defendants admitting in the otfaen 

their subscriptions to the policy, and the plaintifis' in- trial of one^ 

terest in the goods insured, up to the time of the ship's ©fShcb liS^ 

arrival at the island o(SL Thomas^ in the voyage insured, ^^ ?*^/"Sr 

' -^ ^5 » scripuon to the 

but the defendants to be at liberty to dispute the plain- poi*cy» t^« »?- 

•' ^. '^ terest of plain- 

tiff' interest in the subsequent part of the voyage; and tiff% &c.,and 

in case the defendants should refuse to abide the event judgment pass- 

of the trial of the first-named cause, then the plaintiff ant in the case 

should be at liberty to read the evidence of any witnesses {hat plaintift 



then abroad, from the Judges' notes of the trial at the JI^^JoSct^ 
said first-mentioned cause. The cause oi Patx>eU v. "ctlons to carts, 

to the time of 

Gudgeon was tried, and a case reserved, upon which the W^K money 
^ ^ \ ^ ^ into court. 

Court gave judgment for the defendant, being of opinion 
that the underwriters were not liable beyond the sum 
paid into court Upon the taxation of the defendant's 
costs in that action, the plainti^' attorney claimed, and 
the Master taxed the costs of the plaintifiPs in all the 
other actions, up to the time of the payment of money 
into court, which costs amounted to 196/. 175. Ad. 

CampbeU 
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1817. Campbell now moved for a review of the taxation, npon 

the ground that the plamtiffi had waived their right to 

offdnst costs, by having obliged the defendants to enter into 
admissions, as the condition of obtaining the order to 
stay proceedings, and which admissions were made use 
of by the plaintiffs on the ^ trial of the action against 
Gudgeon. The plaintiffi, therefore, having had all the 
advantages of a consolidation rule, ought to be left, as 
to costs, in the same situation as upon a consolidation 
rule, in which they would not have been entitled to 
costs, {a) But 

Per Curiam. There is a distinction between a con- 
solidation rule, where the parties submit to be bound by 
the verdict in one action, and the present case, where 
there is no such submission. And here the plaintiffs 
had a good cause of action against the several defendants, 
up to the time of the payment of money into court 

Rule refused. 

(a) Burtiott ▼. Horwr, 7 2*. R. 979. 



ThunAiy, The King against Joseph Massbt* 

Ftbuaiy Situ 

Prltoner colli' ^VHE defendant having been committed by the co- 

mittcd for man- -^ ^ - - • « i 

•isughter al- roner for manslaughter, D. F. Jones m the last term 

ImH before a^ obtained a habeas corpus and certiorari to remove the 

Sc^oun^^by Proceedings before the coroner, in order that the de- 

reaMn of his fendaut miffht be admitted to bail. And now upon the 

poverty y wbicb *^ '■ 

rendered him retum he moved that the defendant miffht, on account 

unable to ap- ^ 

pear witfi bail of his poverty, which rendered him unable to bear the 

in ooort. 

expence 
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expence of appearing with manucaptors, be allowed to 1817. 
give recognizance before a magbtrate in the country ; 
and the depositions having been stated to the Court, the 
Court after conferring with the secondary of the crown 
office, and upon the authority of a former case (a), made 
a rule for taking the recognizance as prayed, the name 
of the magistrate being inserted in the rule, (6) 

(a) Mkhaeimas term, 30 6. 3. Breem .>~ Upon readiiig the affidavit 
at James Butier, gentleman, and copies of the depositioni taken before 
Samtui Pfyce, one of the coronen for the county of Srecont on view of 
the body o^ l%omMs Jamus deceaied, thereto anneied. 

It is ordered, that John Price, Evan Evani, and Doeitf IVice giving 
•eeurity (to wit, thenueWes in the sum of 402. each, with two sufficient 
sgreties for each of them in the sam of 20f. eadi) before ffygh Jones, clerk, 
one of his majesty's justices of the peace for the county of Ereamh for the 
penonal appearance of the said John Price, Evan Evans, and David Price 
at the next great session and gaol delivery to be holden in and for the said 
joonnty, then and there to answer to all such matters and things as on hia 
majesty's behalf shall be objected against them, and not to depart the court 
without leave ; they, the said John Price, Evan Evans, and DavU Price 
be discharged out of the custody of the keeper of the common gaol in and 
Ibr the tatd coun^ of Brecon aa to their commitment for killing and day* 
ing the said Thumas James, 

On the motion of Mr. FranUinf ' 

By the Court, 

(i) As to bailing for manslaughter generally, see stat 1st WesimkMgr^ 
Betr, Dalian, 2Str,9lU Beaj.MagnUft, Jb. 1248. 
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1817. 



Thwtday, Doe, on the Demise of Batten, against 

JFebruary 6th. ^ . 

MURLESS* 



In ejectment T N ejectment for two closes of arable land and pas- 

by the vendee •*> 

ofatcnnsold ture, Called HuisVSf situate at Thornfcdcan^ in the 
■gaiMt*&e de- couDty of Somerset, tried before Holrmjd J. at the last 

fendant in ex- 
ecution, it is 
sufficient to 



assizes, the case was thus : 



Moduce\he '^^^ plaintiff claimed as purchaser of a term, seized 

fi,fa. without imj sold bv the sheriff under a writ of fi. fiu ; and in 

proving a copy "^ • 

of the judg- order to shew his title, produced a lease 14th February 

ment. And 

where it ap- 1798, from H. W.Portnhun to B»Murless (the defend- 

peared that the 

tenn bad been ant's father) of the premises in question, for ninety-nine 

fendant'sfa-^ years, determinable on three lives, of which the defend- 

OT his dca&T *^*^^ remained, and proved that the father died about 

wn!?*© M- s^^n years ago intestate, and that his son, J. B. Murless 

tnred and took (brother of defendant) entered and was possessed until 

and was pos- his death, about two years ago, and produced letters of 



death, and that administration, granted to J. B. Murless, to his father's 

on his death, 

defendant, his estate. The plaintiff also produced an indenture of the 
ed, and that hy ^^^ J^y 18]4>, between the defendant and Sobert and 
tween defend- ^' ^* ^^ode (relating to other premises also leased to 
ant and A Af. ^^e defendant's father by H. W. Portman) which re- 

^concerning * ' 

other premises) cited that the defendant was the legal perscmal repre- 

It was recited ^ -© r r 

that defendant scutative of the said J. B. Murless, and he conveyed as 

was legal per- i . *. ■■ 

sonal represent- such an equity of redemption to the said jR. and H. W* 
Held, that this Meade. The defendant was proved to be then and to 
evMMce tiiat*^ have been in possession of the premises in question ever 
wtlHd" «"*^® *^ ^^^ ^^ ^* -S- MurU^. The writ of/. /a. 
fendant. founded on a judgment obtained by Bjchert Meade 

against the defendant was put in, and it was proved that 

the 
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the premises in quesdon were levied under it;. and a 1817. 
bill of sale from the sheriff to the lessor of the plaintiff, 
was put in and proved. And upon exception taken, 
that a copy of the judgment ought to be produced and 
proved, the case of Doe v. Tliom (a) was cited in an- 
swer, and the learned Judge over-ruled the objection, 
but reserved the point, and there was. a verdict for the 
plaintiff. 

Moor for the defendant, renewed the objection in the 
last term, upon a motion for a new trial, and quoted 
Gilb. Evid. 9. that in ejectment upon an elegit, the 
plaintiff must prove the 'judgment as well as the writ. 
He also objected, that there was no sufficient evidence 
to shew that the term was legally vested in the de- 
f^idant. 

Lens Seijt and Bayhf now shewed cause, and as to 
the last objection they contended, that the recital in the 
indenture of 1814, coupled widi the defendant's pos- 
session, was evidence against him, that the interest in 
the term was vested in him as the legal representative 
of his brother, who derived it from his father. As to 
the other objection, they took this distinction, that where 
the action is brought against the defendant in execution, 
it is enough to produce the writ; aliter if the action be 
against a stranger; in support of which they quoted 
several cases. (6) And they said that the authority 
which the sheriff hatK by force of the fi. fa. is complete^ 
so that if he sell under it the sale is good, notwithstand* 

(a) Ante^ vol. i. 425. 

(6) Britton ▼. Cole^ Salk, 409. Lake ▼. BUUin^ 1 Ld^ fiaym. 783. JIfayw 
tin T. Fodger, 5 Burr, S63f. Hoffmmn ▼• PiUi 5 Etp.N* P. C 91. 

ing 
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ing the jttC^^mwt be reversed (a) ; but it is otherwise of 
a sale under a f;apia$ uUagahan^ or delivery upon ele- 
git« Wherefore they concluded that in tlie present 
case the sale under the writ was a si|£Eicient title to the 
plaintiff's lessor, 

Moar^ contr% argued, that the plaintiff could only re* 
oover upon the strength of his own title^ and, therefore^ 
was bound to shew that the term seized and sold by the 
sheriff was legally vested in the drfendant; for of what- 
ever force the writ might be in other respects^ it surely 
could not authorise the sheriff to transfer any other than 
the defendant's property, No^ possession is properly 
evidence of a fe^ which cannot be taken under ^JLfa^^ 
and the defcaidant might well be the legal personal re- 
presentative of his brother, as recited in the deed, or 
even his executor, or administrator, and yet not have 
the temiy because he would not as such represent his 
fether, from whom the term was derived; and if he had 
not the legal but only an equitable interest, this would 
not be seizaUe under this writ(£) As to the other 
point» he said that this difference would be found in 
all the cases cited, via. that the deft^dant in execqtioq 
was plaintiff, and the sheriff or his vendee was defend* 
ant; and the doctrine laid down in those cases as to 
proof, was referable to tibat particular position of the 
parties to the suit. 

Lord EUiENBORouoH C. J. The defendant beiug in 
poBSfiSsion, the law will refer that possession to a right- 

(a) JDjfer^SeS.- pL S4. Hoe*% case, 5 JUp, 906b iimmmi*% CMt, 

{h) Som T. AMry» 8 JSaar,4S7. Aci^ji t. reHiudj^t 9 Atk. 7SS. 

fill 
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fbl rather than to a wrongful title ; and ther^ is a course 1817* 
through which that title may be lawfully derived, viz. j. .- 
by supposing the defendant to be privy to the term Baitkit 
granted to his &ther. Now it appears, by a recital in Maatm. 
one of the conveyances to which the defendant is party, 
that he is the legal personal representative of his brother, 
who was administrator to the fiither; whence it may be 
presumed, as against him, either that he obtained ad- 
ministration de bonis non to his fether, after the brother's 
decease, or that he took the term by assignment from his 
brother. The defendant, then, being in possession, 
under an apparently legal title, and the term having 
been seized and sold under a fi. fa. against him, the re- 
maining question is, whether it is sufficient for the vendee, 
in an aption to recover possession from him, to shew the 
writ only, or whether he must also prove the judgment. 
A distinction seems to have been taken in former cases, 
that where the liugating party is the party against whom 
the judgment has passed, it is not necessary, as in the case 
of a stranger, to shew more than the writ. The writ is 
primd facie evidence of a judgment to which the party 
litigant being privy might have complained of it to the 
Court if wrongful ; but not having so done, it must be 
taken as good against hiib. 

Bayley J. I am of the same opinion. One objection 
is, that the term which it appears was granted to the 
defendant's father was not shewn to have become vested 
in the defendant ; but I take it that possession was primd 
facie evidence agunst the defendant that the interest in 
the term had become vested in him. If his possession 
were referable to some other title, it was for him to shew 
it, for this must be a matter lying within his knowledge. 

Vol. Vi. I As 
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1817* As the evidence now stands, there is, I think, a primi 
facte case, that the defendant was in as assignee. The 
Baitkh next question is, whether the plaintiff was bound \p pro- 
MuBLxst. duce a copy of the judgment. Now the cases of Lake 
V, Billers and Martin v. Podger give the rule, that where 
the action is brought by the person against whom the 
fi. fa. issued, it is not necessary for the sheriff to produce 
a copy of the judgment, but that it is otherwise where 
the action is brought by a stranger ; and the reason for 
this seems to be, because the party against whom the 
judgment has passed might have applied to set it asid^ 
if there were error attending it ; and if he omit to do 
so, it is presumed, from his acquiescence, that the judg* 
ment is right. Now taking this to Be the rule, it ap« 
plies, as it seems to me, as well to a case where the 
vendee of the sheriff is a party, as where it is the sheriff 
himself, and where he is plaintiff as well as where he ia 
defendant. 

HoLROTD J. (a) I am also of the same opinion. By 
the conveyance in 1814, the defendant professed to as- 
sign some interest, which he held as the legal personal 
representative of his brother; and his being in posses* 
sion of the premises in question would, as it seems to 
me, be evidence to charge him as assignee. Upon the 
other point; as this was an execution against the defendr 
ant himself^ he might have come to set it aside, if there 
had not been an available judgment to support it ; in such 
a case, therefore, I take it to be settled, that the writ 
' alone is sufficient title to a bondjide purchaser. 

Rule discharged. 

, (a) JUoU J. left the coart pending Uie argument. 
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1817. 



Birch against Gibbs and Another. Friday, 

Fdruary*!^* 

IN covenant the plaintiff declared that by indenture he ^Vhere pUintiff 
, • declared in 00- 

uemised to the defendants certain lands and premises Tenant on a de- 

in the said indenture more particularly mentioned and and the demise 

described^ and assigned for breach the permitting the piece or pared 

boundaries adjoining the premises to be injured and un- tr^^^l^^^ 

dermined, and. also the takimr away, at the end of the tot>»«^ 6y «if»- 

' ® J^ Tnahon one acres 

term, part of a brick-kiln belonging to the premises ; ^^^^ ***»* ^^ 
and upon non est factum^ the indenture being produced ance, for one 
at the trial before Park J. at the last Bristol assizes, it fy the term 
appeared to be a demise (^ aU that piece or parcel of 
ground and premises, containing by estimation about one 
acre. "W hereupon it was objected that there was a vari- 
ance, the demise being of a piece of ground in the sin- 
gular, whereas the plaintiff had declared on a demise of 
lands in the plural; and for this cause, on the authority 
of Hoar v. Mill {a), which was cited, the learned Judge 
directed a nonsuit. A rule nisi for setting aside the 
nonsuit having been obtained, 

Lens Serjt an^ Gaselee shewed cause^ and quoted 
Pool V. Court (6), that in assumpsit it is a variance if the 
assumpsit be laid in consideration of the defendant's 
being tenant to the plaintiff of lands situate in one parish, 
and the lands are situate in that and another parish. 
Also, in Pitt v. Green (c) a mis-recital of the name of 
the premises was held fatal. But 

(a) Ante, fol.i?. p. 47a (b) 4 TauiU, 1QC. (c) 9Eattt 188. 

12 Per 
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Per Curiam. Lands is a word of general import» 
and means the same thing as land ; and however you 
may subdivide any portion of it, still it is capable of 
being denominated lands; ibr by this term in common 
parlance is not meant a plurality of pieces ; one piece 
will satisfy the terra ; and herein it diflfers from the word 
houses. 

PeU Seijt was to have argued for the rule. 

Rule absolute. 



^^'^' ,«^ ^^^ Kino against Drake and Another. 

JFevfUBty lOch* 

Si? Sj?^ Upon a mle nisi for a mandamus to Dr. Draie and 
under the another, two justices for the county of Lancaster^ 

35 G« 3a c. 1 13. 

upon Ml in- to receive the information and complaint of on^ Harton^ 

formation for 

selling ale, &e. who prosecutes as well for the poor, &c., as for himself^ 

out a licence,' against J. Diggle for selling ale and beer by retail with- 

awajby48G.ff. ^^^ being duly licensed, and to proceed to hear and 

^ ^^^' adjudge thereon ; the question was, whether the justices 

had jurisdiction ; and the Court enlarged the rule on 

the last day of last term, directing a case to be stated 

for their opinion upon that point, which case was stated 

as follows : 

The informations exhibited by the prosecutor were 
founded on the statute S5G.S. c.llS. s. 1., which im- 
poses a penalty of 20L on any person selling ale or beer, 
or any other exciseable liquors, by retail in his, her, or 
their house, out-house or yard, garden, orchard, or 
other place, without being duly licensed so to do. The 
second section gives jurisdiction to one or more justice 

or 
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or jastioes of the peace of the countyi riding/ division, 18l7. 

or place where such ofi^nce shall be committed, to hear 

and determine the same in a summary way. The ogointi 

1>MK& 

seventeenth section provides, that the prohibition shall 
not extend to persons selling ale or beer in booths, or 
other places^ at the time and place of holding any law* 
ful and accustomed fair. 

The justices contend that their jurisdiction is taken 
away by the statutes 48 G. 3. c. 143. s. 5., and 46 6. 3. 
f.l]2« 5.].; the prosecutor contends that the jurist 
diction of the justices is not affected by these statutes, 
the provisions of the 35 G. 3. c. 113. not being made for 
the protection of the revenue merely, but as regulations of 
general police, and that, «at all events, the subsequent 
statutes do not extend to an ofience committed where 
this was. (a) 

The questimi for the opinion of the Court is, whether 
the jurisdiction of the justices under the stat 35 6. 3. 
c. 113., is or is not taken away by any subsequent 
statute. If the Court should be of opinion that it is not 
taken away, the rule to be made absolute ; if the Court 
should be of opinion that it is taken away, the rule to 
be discharged. 

This case was argued on Saturday the 8th instant, by 
Parke agamst the rule, and by J. Williams in support 
of it. 

Cur. ado. wU^ 

Lord Ellenborough C. J. On this day delivered 
the judgment of the Court. In the case of The King v. 

(<i) The infonnatioii against Dig^ was for selling ale and beer bj 
MtaH at Bagdate within a certain booth, shed, or other structure, then and 
tfMra standing used and ooCupicd by him, without a licence. 

I 8 Ht.Drake^ 
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1817* Dr.Drakey which was before the Court on Saturday 
^j^^^ last, the Court intimated an opinion that the mandamus 
^mnu ought to go ; but on account of the importance of the 
consequences to the individuals who were the immediate 
objects of it, seeing that, in case the Court should not 
put a proper construction upon these acts, they would be 
exposing the magistrates to actions of trespasis (to which 
it is much to be desired they should not be exposed, 
unless the Court were satisfied they ought to take cog- 
nizance of this subject), the Court took time to consider 
of the matter, and having looked into it, they are of 
opinion that the mandamus ought to go. It is a man- 
damus founded upon the stat. of 35 6. S., which subjects 
to a penalty of 20Z. any person' who shall sell beer by 
retail without being duly licensed so to do; and the 
question is, what is the licence which the person ought 
to have in order to satisfy the words of the act, ^^ being 
duly licensed.'' It has been contended, and we think 
properly, that he ought to be furnished with two 
licences ; first, a licence firom the magistrates necessary to 
authorise a person to keep an alehouse or place of 
public resort; and likewise an excise licence or autho* 
rity for the sale of exciseable articles. The question is, 
what was the licence which, at the time of passing this 
act of the S5 G. 3., was necessary. A licence was ne- 
cessary not only for the purpose of the revenue, but a 
licence had been from the earliest times necessary to be 
given by the magistrates, part of whose jurisdiction and 
authority it was to grant such licence. This act passed 
in the year 1795. There was a case before the Court in 
the year 1 790, The King v. Daames^ which was not cited 
in the argument, but which we have looked into' since, in 
which it was solemnly held, on much discussion, that the 

licence 



DftAJR. 
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licence cf the magistrates was necessary to be united with 1817. 

the wirit Ecence, which was the licence in that case, and _ ^ 

. , TheKnro 

that it was essential to a person's being considered as agamtt 

duly licensed to have that licence from the magistrates. 
That was the case of The King v. Dcnxmes which occurred 
in the year 1790, five years before the act in question. 
Ko act whatever passed in the interval between 1790 
and 1795, nor any thing to vary the law as it stood 
when the case of the King^ v. Dcnmes was under con- 
sideration, where the licence of the magistrates was 
thought to be necessary ; nor do we find any thing firom 
the year 1795 down to the year 1808 (the 48th of 
G. d.), when that act passed uix>n which, as operating 
by way of. repeal of the 85th of G. 8., the argument is 
founded. Now so far firom repealing the licence which 
was held in the King v. Downes, in the year 1790, to 
exist (the licence to which this penal clause in the 85th 
of G. 8. refers), there is in the 48th of G. 8., what was 
commented upon on Saturday^ the provision that the 
commissioners of excise are to grant licences /or selling 
ale^ and so on, and that persons are to be authorised to 
keep a public house in this form ; and then there is the 
form of the nu^strates' allowance, as it is called, in the 
snarg^ ; but it is, in &ct, in its form a licence by the ma- 
gistrates, authorizing the person to whom it is granted 
to keep a common inn, alehouse, and so on : — <* We do 
hereby authorise and empower such a person, at such a 
sign, to keep a common inn, alehouse, or victualling 
liouse, and to utter and sell in the house in which he 
now dwelleth, and in the premises thereunto belonging, 
and not elsewhere, victuals, and all such excisable li- 
quors as he shall be licensed and empowered to sell 
under the authority of and permission of any excise li- 

I 4 cence:" 
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1817> cence:" — so that his authority which emanates from the 

magistrates and authorises him to keep a public house, 

agamtt authorises him only to keep it for the sale of such 
liquors as he shall be authorised to sell in it under an- 
other licence, which is necessary to give him faVL autho- 
rity to sell those liquors. The 48th of 6. S., therefore, 
80 &r from being a repeal of the S5th of 6. S. is a con- 
firmation of it, and recites the very terms in which that 
licence is to be granted by the magistrates. Much argu- 
ment has been built upon the stamp ; it is argued that 
the stamp which used to be affixed to the magistrates' 
licence is taken away, and that the stamp duty is now 
affixed upon the excise licence. But the stamp duty is 
perfectly collateral and unimportant as connected with 
this subject There is, therefore, the licence of the magi- 
. strate, which has existed almost from all time, at least from 
a very remote .period of antiquity, which has never been 
taken away, which was recognised by the Court in the 
fullest manner in the King v. Daomes in the year 1790, 
which was carried into effect by the S5th of 6. 3., which 
act requires a person to be duly licensed, and no alter- 
ation as to what is duly licensed having taken place 
since the year 1795. But the act of 48 G.S. having 
furnished an interpretation of the act of S5 6. S., and 
carried it into fuller effect by staUng what shall be the 
very terms of the licence of the magistrates, how can it 
be considered that the licence of the magistrates is 
wholly unnecessary? That is negatived both by the 
language of all these statutes, and the express inference 
from the authority of the case^ I have referred to, of the 
King V. Dawne$. We, therefore, think there can be no 
doubt that m order to constitute a due licensing, there 
must concur the licence of the mi^istrates^ and that the 
«^ persons 
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persons here having no such licence, the magistrates 1817« 

ought to receive the informations and to proceed upon JT^ 

them in the manner prayed by this rule. agama 

Rule absolute. 



Rede against Fabr. Monday, 

Febmmy lOtii. 

J^EBT on bond dated 7th December 1813, in the A promo in a 
penal sum of 60002.| and the plaintiff set forth the (wherd^^^ 
condition, whereby (after reciting that he, by indenture STa^/SSfa, 
bearing even date with the bond, had demised to Jamet S^^iSSSt]) 
Cuddm certain lands and tithes situate at Letheringham Slli^be^Sl 
and Hooj in the county of Suffolk^ tat twelve years from ^? ^^^ 4*7* 
the 1 1th of October then last, at the yearly rent of 532/., whcwon it u 
payable upon the 11th of October in every year; and thougii not de« 
that the defendant and Robert Fiske^ in order to secure icate shaU be 
to the plaintiff the regular payment of the said rent, had ^^^ the lent 



agreed to enter into the said bond), it was conditioned J^^JlS^i^ 
that if Cuddorh or the defendant, or Fisie should pay jJ^Jj^'Jf 
the said rent at the day and place named in the said in- f^y/^;y» •!-. 

lowed for pay* 

denture, the bond should be void; and the plaintiff ment; and iix 
assigned for breach, the nonpayment by Cuddon^ or the on bond given 
defendant, or Fiske^ of the said rent at the day and defendant in a 
place; and that on the 11th of October 1815, 1822. ?«., Slu^iS foT"^ 
parcel of one year's rent (the residue bemg satisfledX ^^ISx^l^An 
was in arrear. ^^^ °!J^ 

tioned in said 

The defendant craved oyer of the indenture, whereby '««» piainUff 

may assign for 

the said rent was reserved payable as aforesaid to the braacb, non- « 

payment of 

plaintiff at his mansion-house at Barrham^ ** provided aU rent at the day 
ways, and these presents are upon this condition, that if out ahewing a ' 
the said yearly rent of 532/., or any part thereof, shall be ^^^ '^'^'' 

unpaid 



Rkbx 
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1817* unpaid by the space of forty days next after the day or 
time' whereon the same is hereinbefore reserved (although 
not demanded), then this demise, and every article^ 
clause, and thing herein contained shall cease, deter- 
mine, and be utterly void to all intents and purposes, 
any thing herein contained to the contrary thereof 
in any wise notwithstanding;*' and Cuddon cove- 
nanted to pay the said rent at the time and place ap- 
pointed, and according to the true intent of the said 
indenture. Whereupon the defendant pleaded that after 
the making of the indenture, and before the commence- 
ment of this suit, and before the 11th October 1815, to 
wit, on the 11th October 1814, 432/^ parcel of the said 
rent aforesaid for one year then elapsed, became due, 
and remained unpaid by the space of forty days and 
more, to wit, for the space of fifty days next after the day 
whereon the rent was reserved, whereby the said in- 
denture^ and every article, clause, and thing therein 
contained, as also the said bond, ceased, determined, 
and became void; and that afterwards Cuddon gave 
notice to the defendant not to pay the plaintiff any rent 
under the lease. 

Beplicatbn that Cuddon fraudulently and without 
the consent, and against the will of the plaintiff, with- 
held from him the said arrears of rent by the space 
of . forty days, and upwards, next after the 11th of 
October 1814, for the purpose thereby, as &r as in 
him lay, of making the lease void ; but that the plain- 
tiff never did in any way assent thereto, or re-enter on 
the said demised premises, or do any act to make void 
the said demise, or to enforce or confirm the said sup- 
posed forfeiture ; and that Cuddon hath since paid, and 
the plwitiff hath accepted the said arrears of rent; 
and that Cuddon since the supposed forfeiture accrued, 

to 
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to wit, on the 12th of October 1815, paid to the plaintiff, 1817. 
and he accepted from Cuddxm^ subsequent rent, to wit, 
3492. IS;., remainder of the sum of 5S2Z., for one year'a 
rent accrued to the plaintiff on the 11th o{ October 1815, 
and that after the 11th of October 1814, and after the 
expiration of forty days then next following and con- 
' tinually hitherto, Cuddon hath held and enjoyed, and 
stiU holds and enjoys the demised premises under and 
by virtue of the said demise. 

Demurrer assigning for cause that die plaintiff in hb 
replication, attempts to put several and distinct matters 
in issue, and matter wholly immaterial .. Joinder. 

Giffbrd^ who argued on Friday last in support of the 
demurrer, did not address himself to the replication, 
which seemed, a» agreed on both sides, to be multifarious 
and bad, but he took exception to the declaration, that 
the plaintiff had not laid any demand of the rent, without 
which, more especially where a surety is concerned, a 
penal^ is not forfeited (a) So in the case of re-entry, 
or a nomine ptence. {b) 2dly. He argued in support of 
the plea, that the lease was void immediately upon non- 
payment of the rent for forty days. And he took a dis- 
tinction between a proviso for re-entry in a lease- for 
years, and a proviso that the lease shall be void ; that in 
the one case an entry is required to determine the lease, 
but not in the other; aliter of a condition annexed to 
an estate of freehold, for there, though the condition be 
that the estate shall cease or be void, yet is an entry 

(a) Sir R, GrMaaCt cam. Hob, 82. 1 BoU. Jhr. 46a pL 10. 19. 
Speccot T. Sherett Cro. JEHx* 82S. Chapman T. Chignnan, Cra. Car, 76. 

(6) MaufuCu case, 7Mep*2Sb, lecond resolution. Owen, III* per 
Popham C. J* 

necessary. 
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1817* neoessary^ because an estate of freehold cannot b^n 
nor end without ceremony, (a) And a lease which is 
ip90 facto void by the breach of the condition, cannot 
be made good by any acceptance afterwards (&); much 
less can this lease be set up where nothing subsequent 
has been done to give a colour to it, and where the 
defendant being only a surety, it is enough for him to 
shew that the lease has by the contract of the lessor 
himself, become void. 

The Court adjourned the hearing of the argument on 
the other side; and now, when Richardson for the plain^* 
tifi^ was about to address the Court, 

Lord Ellekborouoh C. J. delivered judgment. The 
Court have looked into the cases and authorities cited^ 
and are of opinion, that the proviso does not vacate the 
lease entirely, although ft does as against the lessee. It 
does not follow, even where leases are vacated by act - 
of parliament, as bishop's leases, or leases made with* 
out the consent of dean and chapter, that they may not 
be enforced by persons who are not privy or acting in 
contravention of any law. In thb case, as to this pro- 
viso, it would be contrary to an universal principle of 
law, that a party shall never take advantage of his own 
wrong, if we were to hold that a lease, which in terms 
is a lease for twelve years, should be a lease determin- 
able at the will and pleasure of the lessee; and that a 
lessee by not paying bis rent should be at liberty to say 
that the lease is void. On this principle, even if it were 

(a) Co,IMt.2\Ab. 

(6) Sir Mtnfle Finch'% ca3e, Cro. MHx. 220. S, C, Moor, Sdl. Ftn- 
nant'n cue, 3 Eq}* 64. b, 1 RoU. Abr, 475. pU 3. Ibid, 476. pL 2. 

not 
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not borne out 80 strong! j as it is by the current of 1B17# 
authorities, it would be sufficient to hold that the lease 
was only void as against the lessee, not against the 
lessor. In Co. Litt 206. b. it is laid down : " If a man 
make a feoffifnent in fee, upon condition that the feoffee 
shall re-infeoff him before such a day, and before the 
day the feoffor dbseise the feoffee, and hold him out by 
force until the day be past, the state of the feo£fee is 
absolute ; for the feoffor is the cause wherefore the con- 
dition cannot be performed, and therefore shall never 
take advantage for non-performance thereof. And so 
it is if ^. be bound to B. that J. S. shall marry Jane G. 
before such a day, and before the day B. marry with ' 
Jane^ he shall never take advantage of the bond, for 
that he himself is the mean that the condition could 
never be performed. And this is regularly true in all 
eases." If that be a principle of law, that a party shall 
not take advantage of his own wrong, then a lessee shall 
<iot avail himself of his own act to vacate his lease. 
As to a demand, we do not think that any was necessary, 
inasmuch as the rent was to be paid at the house of the 
lessor. What sort of a demand can the lessor make 
at his house if the lessee is absent ? This objection, there- 
Ibre^ cannot apply to a case where time and place for 
payment of tlie rent are thus fixed by the instrument 
On these grounds we are of opinion, that there ought 
to be judgment for the plaintiff, {a) 

(a) If A* be bound by obligation to JT. th«t the ioo of ^. shall serve 
J9« for seven years, if ^. take him, and after, within the terni« command 
him to be gone from him, the obligation is not forfeited. 22 Ed, 4. 25. 
(Fm. Condifitm, Q. c.) 

- So ifhere the condition of an obligation was. that tho obligor should 
SDirender a certain copyhold, and also should suffer the obligee and his 
heirs peaceably to enjoy the land without interruption of any one ; the 

obllget 
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1817* obligee entwed, sod afWr, on non-psymciit of mty th« lord evicted him 
_« Accoi^iog to the custom : Held, no breach, because It was tho act of 
Ben the plaintiff himsdC 

ogauui So if « thing to be perfonnadbf a condition eamiot be pctforaied with. 

^*** out the presence of the obligee, hb absence shall excuse ; as to make 

feoffment to the obligee, if be be not present, performance Is excused, 
is ff. 4. 25. (Vm. Oimditum, V. c.) 
See elso J9oe t« Brntcks, 4:^am*4:dltU 40J« 



M^tlS^ioth. Jeffeuy against M*Taggart. 



Ae*7rS a"^ ASSUMPSIT brought by Jffery as trustee of the 

cw 157. (Sopiek sequestered estate of one Mackenzie^ a bankrupt in 

banlaiipc act) 

omnot sue in Scotland, against the defendant (a merchant resident in 

his oim w**—!^ 

for a chose in Ijmdon), to recover the balance of an account due to 
the estate of the bankrupt The defendant had paid tci 
the plainU£& as such trustee^ part of the account. 

At the trial before Lord EUenborough C. J., at ihe 
sitUngs in this term, it was objected that the stat 54G»d. 
c. 1S7. upon which the pluntififs authority was founded, 
did not enable him to sue for this balance^ it being a 
mere chose in action, which by the law of England is 
not assignable^ and so was not transferred by the act; 
and his Lordship being of this opinion, directed a 
nonsuit. 



Scarlett now moved to set aside the nonsuit, and he 
referred to sect. 26., whereby so soon as the nomination 
of the trustee is confirmed, he shall then have a right to 
call for and take into his custody, all books, accounts, 
vouchers of debt, securities and other papers and docu- 
ments relative to the estate^ or to the afiairs of the 

bankrupt, 
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bankrupt, and to account with and discharge the interim 1817* 
manager, and likewise to take such legal steps as may 
be effectual for recovering possession of the estate and 
effects, wherever situate ; and by sect 29. the court is 
to ordain the bankrupt to execute and deliver proper 
deeds of conveyance or assignment of his whole estate 
and effects, and in all events, whether such deed be ex- ' 
ecuted or not, the whole estate and /effects, of whatever 
kind, and wherever situate (in so iar as may be con- 
sistent with the laws of other countries, when the effects 
are out of Scotlnnd)^ shall be deemed and held to be 
vested in the trustee, for behoof of the creditors, and 
the Court shall declare every right, title, and interest, 
which was formerly in the bankrupt, to be now in the 
trustee^ for the purposes aforesaid. Whereupon he 
contended that the act was in its language comprehensive 
enough to pass a chose in action. 

Lord Ellenboeough C. J. I have looked into the 
statute with great anxiety, because thi^ is a question of 
considerable moment, and it came upon me at the time 
by surprise; but I cannot find any words conveymg to 
the plaintiff a right of suit. The utmost extent to which 
the language of the act can be carried, is to a right of 
property. What may have been the intention of those 
who framed the act I will not say ; but it is certain that 
the act contains no expressions large enough to convey 
the right contended for. I take it for granted that the 
framer of the act was aware of the law of England 
touching the assignment of a chose in action ; I cannot, 
therefore, suppose that the legislature had a larger ob- 
ject in view than what they have accomplished. 

Abbott 
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Abbott J. We cannot but notice the proviso io the 

39th section, ** in so far as may be consistent with the 

agahui laws of Other countriea when the effects are out of 




M'TAattAin 



Scotland:' 
Per Curiamy 



Rule refused.. 



Booiiiicedv it 
was hdd thai 



trableooHi* 



Tuetdasf, GoTOB£D and Another against Wool and 

^-^""^ Others. 

Upon aTownr T> EPLEVIN. Avowry and cognizance under the stat. 

en plaintii&* 50 G. S. c. 47. (Local and Personal) that the gooda 

50G.8. c47. w^re taken as a distress for rates made by the com- 

■onal) whJra missioners, under the said act, on certain fee lands in 

the occupation of the plaintifis* The plaintifl& pleaded 

in bar, and issue having been joined thereon, notice of 

Dotanatlad Co ^rf J ^35 inven, and the cause came on for trial at the 

a writ of en- ^ ' 

qnirjofda- last Cambridgeshire assiaees, when the plaintiff not ap« 

only giving peering, were nonsuited; and the jury did not assess 
damages, &c. It was moved in the last term, on 
behalf of the defendants, on the authority of Dewett 
V. Marshall {a\ that a writ of inquiry should issue to 
ascertain the amount of the rates and fees mentioned in 
the avowries and cognizances, &c., the value of the dis- 
tress, and to assess the damages. 

Blosset Seijt. and Storks^ who now shewed cause, re- 
ferred to sect. 37., which enacts that, ** If the plaintiff shall 
be nonsuited, the avowant shall recover treble costs, for 

(a) 2 ML Rep. 92\. & C. 5 IftEt. 44S. 

which 



IK THE Firrr-8E7XNTH YSAR 07 GEORGE III. 1^9 

which he shall have the like remedy as where costs by 1817. 
law are awarded.'* And they said that at common law r~" 
no damages or costs were recoverable by a defendant in agabui 
replevin^ but these were given by the 7 H. 8. c* 4. & S* 
and 81 H. S. c. 19. ^.d.^ and they extend only to customs 
and services, damage feasant, or to other rent, but not to 
an avowiy for an amerciament by a court-leet (a), or for 
a nomine pteruB : and, therefore^ if in such cases damages 
were given, the judgment would be reversed, {b) As to 
the authority cited contri^ it is observable that the 
43 Eliz- c» 2. 5. 19. gives treble damages as well as costs, 
and also a writ of enquiry to assess them, so that it is 
very distinguishable from die present; and Humfireyt v. 
Mitdale{c)^ where the writ was also allowed, was an 
avowry for damage feasant But here the act gives 
nothing nuMre than treble costs. 

The Court here interposed, by enquiring of Scarlett^ 
(who was in support of the rulci) if he could shew that 
the defendants were entitled to damages, for qnless that 
were the case, this rule could not succeed ; and ScarlM 
being unable to mamtain this, the Court discharged the 
rule* 

(a) Porter v. Gra^t Cn* SUm^SOU, oootis Cro» J. 590, 
(») AA N: F. 57. 
if) OmJberhAl. 
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1817. 



fS^ nth. ^^^ ^^^ against The Inhabitants of St. John 

the Baptist, Maeoate. 

Upon indict- HPHE defendants were indicted at the Dover sessions 

meat for not I. 

repairing a for not repairing a highway, which indictment was 

highway^ re- ^ 

moredbythe removed into this Court by the prosecutor, and tried 
tiie Judge at before Lord EUenborofugh C. J. at the last Kent assizes^ 
tify that the^" ^hen his Lordship certified that the defence was firi- 
ftivdousT^ volous. Afterwards the prosecutor obtained a side-bar 
profccutor^all ^^ to tax the costs. and the defendants also obtained a 

have his eoata^ ^ 

f ^^^''Sf^'iL '"^^ ^^^^ ^^' arresting the judgment And it was moved 
ant hath oh- on a former day in this term to discharge the side-bar 

tained a rule 

niii to amst rule^ because of the rule for arresting the judgment. 

the judgment. 

Manyatf Gumey, Knmlesj and Espinasse^ who shewed 
cause against the rule for discharging the side-bar rule^ 
quoted the 13 G.S. c. 78. 5. 64., which empowers *^ the 
Court before whom any indictment shall be tried for not 
repairing highways, to award costs to the prosecutor, to 
be paid by the persons indicted, if it shall appear to the 
said Court that the defence made was fiivolous ;'* whence 
they argued that the awarding of costs was entirely col- 
lateral to the judgment, so that if judgment should be 
arrested; nevertheless costs must be paid. And although 
it has been held that costs cannot be taxed for the pro- 
, secutor under the staL SW.S^Mn if judgment be 
arrested, that is because the statute only gives costs if 
the defendant be convicted {a) j but where the defendant 
after verdict against him, died before the day in bank, 
so that no judgment could be entered up, yet costs were 

(a) Ret ▼• TumtTf ISMasi, SIX. 

allowed. 



IN THB Fifty-seventh Year of GEORGE III. ISl 

allowed, (a) And it has been adjudged upon the statute 1817* 

now in question, that the Judge at Nisi PriuSf and not ^i^Tkiiio 

this Court, is the proper /orum for the awarding of costs, fpj'^f'^ 

and that this may be done by the Judge's certifying, (b) «nta of 

Biqp^ 

Chitty contra, argued that '* the Court before whom 
any indictment shall be tried," meant the Court in which 
it should be effectually tried, that is, in which the issue 
should finally be brought to judgment; which inter- 
pretation of the words he said was a very reasonable 
and probkble one^ considering that the legislature must 
have contemplated that the great majority of these in-- 
dictments would be tried at the quarter sessions, and in 
the courts below, where judgment would also pass. 

Lord Ellcnborough C. J. The act says, *< If it 
shall appear to the said Court (i.e. the Court before 
whom any indictment shall be tried) that the defence 
made was fiivolous;'' it therefore puts an instance from 
which it may easily be understood that the Court in- 
tended was the Judge before whom the issue was to be 
tried* Here it appeared to the Judge that the defence 
was frivolous, and he has certified accordingly, which is 
tantamount to awarding costs; for the Judge at Nisi 
Prius cannot strictly adjudge them; that must be done> 
as here moved, by a collateral act. 

Bavley J. The fiinction of the Judge at Nisi Prius 
in this respect is similar to that of an arbitrator, who 
awards costs, and then the Court proceed upon that 



(a) Saj. Fmmare, 8 7. li, 40^ 

(6) Aev T. CAacUMofi, 5 7. R. 279. Ba r. Oifhn, 6 T. R. 844. 

K 2 award. 



1S2 CA'SES IN HILARY TERM 

1817^ award* The Judge before whom this indictment was 
■~"^ tried, has certified that the defence was friyoloos, or, in 

The Knta 
agama Other words, that the defendant ought to pay the costs. 

ants of What power does the act give to this Court to control 
BaptUty the award of the Judge ; these costs are unconnected 
with the fate of the judgment, and are not made de- 
pendent on it. Nor is there any hardship in this upon 
the defendant, because he might have objected before 
trial, in respect of a matter which would go in arrest 
of judgment, and thereby have avoided the expence of 
a trial. 

ABBOTT J. The act, as it seems to me^ means a trial 
at the assizes or sessions, or at Nisi Priusj upon removal 
of the indictment, as the case may be; and it em- 
powers the Court where trial is had either to award costs 
to the prosecutor or to the person indicted, according as 
it shall i^pear to the Court on the one band that the 
prosecution was vexatious, or on the other that the de- 
fence was firivolous. 

HoLROYD J. I am of the same opinion. If the ob« 
jection now pending upon the rule for arresting judg- 
ment, which is made the ground for setting aside the 
rule for taxing the costs, had come earlier, as it might 
have done, it would have saved, if the objection be well 
founded, the prosecutor from the expence of going to 
trial where it appears the defence was frivolous. There- 
fore, whether the objection be good or not, it is reason- 
able that the prosecutor should have his costs, because 
the expence of a trial, to which there has been a fri- 
volous defence, has been occasioned to him by the de^ 
fendants not taking the objection on demurrer. 

Rule discharged. 
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1B17. 



Goodwin against Lugar. wednettu^, 

TJPON a set. /a. quare executianem ncn^ the defendant XJpon a rule to 

in error on Saturday the 1st of February gave a tekefadM 
rule to appear; and on de&ult being made, at the ex- f^l^non, 
piration of four days, including Sunday^ signed judg- ^l^tenncdi^ 
ment It was moved by Spankie to set aside this 2*|^^oned 
judgment for irregularity; and Parke, who now shewed 5**^"j[^*^'^ych 
cause, admitted that upon rules for judgment, Sunday, the plf*"*"*?^ 
though it be an intermediate day, is not reckoned; but to have, 
be took a distinction as to this writ, that it was only a 
pvooeeding to compel the plaintiff to assign errors, and 
therefore the rule here was to be assimilated to a rule to 
declare, in which case Sunday is reckoned as a day un- 
less it be the last. 

But upon reference to the Master, 
Abbott J. (the only Judge in Court) said it was the 
settled practice upon these rules to exclude Sunday. 

Rule absolute, (a) 

(a) See IFathenr, Beaumont, II Eaa, 971. 



Bell against Alexander. j^SU^W. 



• 



A SSUMPSIT for goods sold and delivered, and upon ^^^J^^ 
the money counts. Plea to the two first counts pieawanoU 

* litj, and ngu 

(for goods sold) judgment recovered in the court of judgment, ud- 
exchequer, and as to the others, payment and satis&c- pably a Aam 

K 8 tion. P^- 
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1817. 

Bal 

agatfur 

ALvxAVonu 
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tion. The plaintiff having signed judgment as for want 
of a plea, it was moved to set the judgment aside for 
irregularity. 

Storks shewed cause, on the ground that these were 
sham pleas and merely for delay, which was evidenced 
by their driving the plaintiff in taking issue upon them 
to two distinct modes of trial, they might, therefore^ 
properly be treated as nullities ; and he dted Pef^bldy, 
Hawkins (a), Drtycott v. PUkifigton. (&) 

F* PoUock^ contrd^ contended that the pleas were re- 
gular in form, and if the matter were doubtful whether 
they were sham pleas or not, the plaintiff should not 
have signed judgment of himself but should have 
moved the Court for that purpose, (c) 

Per Cttriamy unless the inference be irresistible^ the 
pluntiff is not at liberty to take upon himself to pro- 
nounce that the plea is a nullity. 

Rule absolute. 

(a) Ante, VOL ii. 606. {h) Aate^ voLt. 518. 

(c) BUwiU T. Mandm, 10 Eau, 837. 



JUniofylSth. 



Phillips against Bruce and Others. 



llM piiimiff A SSUMPSIT. The four first counts were on four 
iDMitMibr^. bills of exchange the first of them bearing date 
^"^^ l^of-^i^ 1816, andthe others after that date^ and the 
four last were money counts. 

Plea 



Bkucb. 
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' Plea as to IfKHiLf part of the sums in the four kst 1817* • 
GOimtSy non amanp$erunti and as to the prmniaea in the ^T]!^ 
four first counts, that plaintiff <m the I4th otManfif in 
the 56 6. S^ in the mayor's court, filed his bill in a plea 
of flebt against the defendants for 4002., and tdlUerpra* 
eessunh that on the 1st of jfyrU it was ordered that the 
defendants should pay 400/L into court, and that th^ 
accordingly paid the same^ which on the 8d of Jpril 
the plaintiff accepted, with taxed costs, in discharge of 
the action, and concluded with a verification. And as 
to 8002., residue of the sums in the four last counts, 
that the plaintiff in Easter term 56 6. 3« impleaded de- 
fendants in the exchequer of b'dand in trespass on the 
case on promises to the damage of the plaintiff of 
12,000iF. for not performing the veiy same identical 
promises and undertakings in the last four counts men- 
tioned as to the last mentioned sum, parcel, &c., and 
idUter procemun^ that plaintiff afterwards, in the same 
Easter term, recovered against defendants 8002. for his 
damages, &c., as by the record, &c., which judgment still 
remains, &c. 

Judgment having been signed as for want of a plea, 
and a rule nm obtained for setting this judgment aade^ 

LceoieSi who was agamst the rule^ insisted that it was 
obvious upon the fiu:e of it that this was a sham plea, 
and merely for delay ; for as to that part bf it which 
relates to the judgment in the mayor's court, the judg- 
ment is prior to the date of the bills on which the cause 
of action arose; and the whole plea is calculated to per- 
plex and to produce diversities of trial upon the several 
issues. And notwithstanding that it was uiged by 
Scarlett and Carm/n in support of tiie rule, that the plea 

in 
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PnsuM 



1817* m eveiypart of it did in eflfect tender an issue to the coon- 
toy, and that it amounted to accord and satisfiMstiany and 
ibough peiliaps it might be exceptionable in point of 
fcrm, it was not therefore necessarily a nullity, yet 

Per Curiam. It is a palpable sham [dea, A judg- 
ment recovered before the cause of action accrued, can 
never be m sadsfaotion of the cause of action^ and, be- 
sides, the whole frame of the plea is manifisstly coi^Ted 
to introduce perplodty and enhance ibe costs. Hie in- 
ference doublkss must be strong and {mgnant, and 
almost irresistible be&ve the Court will pronounce tlwt 
a plea is a sham plea* and so it is here. And Ihe Court 
adverted to the old rule, viz. that counsel should set 
tikeir httids to the books delivered to the Judges, which 
was «iden% so ordered, that the Court might not be 
tivoublad with fiivohnis {deas. 

Rule disdiaiged. (a) 

(a) Sm Puree v« MUXf Salk, 515. Ibid., Anon,Sl7. Sohmoiu t. 
Lyon, 1 JBati, 572* 



J£^{^aL ^^^ against The Signer of Writs. 

llie5diiro- n^tlE Attomey^geneial appeared in the last term 

holiday at thi against this rule^ which oaUed on the signer of writs 

Sig^orwriu to -shew cause why he refused to sign a writ of altadi- 

J^jgi^tUna njg^ ^ the 5th of November, and why he should not 

^f*^!^ pay the costs* And the reason assigned ibr this refusal 

was, that the 5th of November was a holiday established 

by the act 3 Jac. 1. c. 1., and that it had been constantly 

kept as such by his predecessors in office, although, on 

particular 
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parCioiilar oocasions, exceptions had been made. The 18 IT. 
Actornqr-gaieral referred to a ^se which was before 
the Court of C. P. yesterday, in which he said that * 
upon a similar rule against the sealer of the writs, the Wi 
Court discharged it with costs, referring the party to 
his action if there were any good cause of complaint. 
And he distinguished the present irom the case of 
Sjparrtm v. Cooper [a\ because there the officer had 
exacted an extra fee for opening the seal. 

Battantyne^ in support of the nde^ observed, that it 
had been stated by Blaekskme J. in Spanxm v. Cooper^ 
that there are only three allowed holydays, viz. Candle^ 
mat^ The Ascension^ and SL John the BapHst^ and he 
cited Pater v. Croome. (ft) 

The Court after observing that it was not stated 
nq^atively that the application to the officer was not 
made during the time of divine service, said that as this 
was a matter which regarded the general practice of the 
courts in Westmit^er HaU^ it was desirable to confer 
with the other Judges before they pronounced judg- 
ment 

Cur. adv. vtdt. 

Lord Ellbnborouoh C. J. on this day delivered 
judgment This was a rule which was argued in the 
last term, calling upon the signer of the writs to shew 
cause why he refused to sign an attachment of pri- 
vilege on the 5th o£ November j and why he should not pay 
the costs. The stat S Jac. 1. c. I. s. 2., requires << that 

(a) mack. Bep. 1314. (6) 7 T. B. SSe. 

aU 
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1S17« all persons inhidiiting within the realm of England shall 
always upon that day diligently resort to the parish 



church or chapel accustomed, or to some usual church 
Wrin. or chapel where the morning prayer shall be used, and 
then and there abide orderly and soberly during the 
time of prayer.'' By this statute^ therefore^ the sub- 
jects of the realm generally are only required to be pre- 
sent at morning prayer, on the 5th of November. The 
privilege of^the officer then is this, that as he cannot be 
attending at both places at the same time^ his absence 
from office shall be allowed to him during the period of 
morning service; he cannot, however, claim any exp 
traordinary fee for neglecting the statutable duty, in 
&vour of any particular suitor. In this case it does not 
appear tiiat any particular fee was claimed, and the rule 
does not, like thendeinFI^fiuv. WiUie^ 2El.Rep.ll%S^ 
call upon the officer to reimburse the plidntiff his da- 
mages, which the Court tiiought was not the proper 
subject of a summary ^plication. Nor does this rul^ 
as in Spamm v. Cooper^ seek to have refimded any 
extraordinary fee which tiie officer has exacted for seal- 
ing the writ on this particular day. The above case^ in- 
deed, related to St* Bamdbai day, as to which it does not 
appear how it ever came to be considered as a holyday, 
for there is no mention of siunts' days in the statute^ 
unless it was by reason of its having been in the earlier 
part of the rdgn of Qearge tiie Second, tiie day on which 
the King^s accession fell. This case relates to the 5th 
of NaoembeTf which is recognised, as before mentioned 
by the statute, as a holyday for a certain portion of the 
day, viz. during divine service in the morning which 
the officer ought to be attending; and as he cannot 

/fairly 
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fiurlybe eT[iftr . lwl atbodi phoetat ike none time, where 1A17« 
two duties conflict the leiser must gm way, and ooo- 
Mqaeatlyhe most beesempted fixmi t]>e peiArqumo. ^-"f^^ 
of it In this case I h^ve jslready observed^ that no wSt^ 
sum of money was exacted as a fee for the performance 
of the duty, therefore there is nothing for the rule to 
operate upon as to costs; it is not usual to allow thenv 
when nothing in the shape of dyil or criminal justice is 
prayed. The Court, therefore, think Umt this nde 
ought to be dischaiged without costs. 



Maitland agimst Mazabedo. mIHI^^a 

JUDGMENT was recovered in Hilary term, and a Awritofinor, 
writ of error sued out in the vacation, and bail put thtmo 4o not 
inr and excepted to^ but did not justify. Before the day aiu7lbr mi 
for their justifying, the defendant was surrendered in ^^^^^ cs- 
discharge of his bail ; and in this term moved for his 
discharge, by reason that he was supersedeable, not 
having been charg^ in execution within two terms next 
after such surrender. 

Scarlett and F. Pollock shewed cause, and denied that 
the defendant was supersedeable^ within the meaning of 
the rule H. 26 6. 3. (a), inasmuch as a writ of error was 
depending^ although the defendant had neglected to com- 
plete his bail thereto ; wherefore it was unnecessary for 
the plaintiff to proceed to charge him in execution. 

(a) flMalfoJtiy.r.SG^I. 

Lkeledale 
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tai7« LHOedale eontri^ cited Fisher v. Wtramara{a) to 

^T^JI^T shew dmt notwithstanding the allowance of a writ of 
errar» the plainti£P may charge defendant in executions 
otherwise he will be snpersedeable. 

Bat per Ctmanu The defendant sludl not take ad- 
vantage of his own n^Iect, and place the plaintiff in a 
worse situation than if he had gone on and completed 
his bail in error. The rule says, in case no writ of 
error be depending^ but here a writ of error was de- 
pending. And conrenience agrees with the letter of the 
rulcb ibr otherwise the plaintiff m^ht be compelled to 
proceed, and to incur poundage. (&} 

Rule dischaiged; 

(o) 12ft».4>PHff.S99. (h) JbbouJ.hMdVdi^Caiau 



MEMORANDUM. 

During this term WUUam Firth^ Esq. was catted Seiv 
jeant, and gave for his motto— << Ung lioi^ Ung Ro^ 
Ung Foi/» 
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CASES 

ARGUED AND DETERMINED 
nr XHi 

Court of KING'S BENCH, 

IV 

Easter Term, 

In the Fifly-seventh Year of the Reign of George III. 



MEMORANDA. 

Ik the precedmg vacation, the Lord Chief Baron 
Thomson died at Bath^ and was succeeded by Mr. 
Baron Bichards^ who took his seat as Lord Chief Baron 
on the first day of term ; and 

On Tuesday the 6th Mty^ Sir William Garraaoj knight, 
His Majesty's Attorney-Generali was called Seijeant, 
and gaTe for his motto *< Fas et jura^^ and was ap- 
pointed to succeed Mr. Baron Richards^ and took his 
seat in Court accordingly. 

In the course of the term, Sir Samuel Shepherd^ knight, 
His Majesty's Solicitor-General, was appointed Attorney* 
General; and 

Vol. VL L Robert 
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1817. Bobei-t Giffbrdj esquire, was appointed His Majesty's 

*""^ Solicitor-General, and on the 10th of May took his seat 
within the bar, aiid was afterwards knighted. 



Thurtday^ Abboit J. sat in the Duchy of Lancaster Court, for 

the first time, to take bail under the provisions of the 
act 57 G.S.c. 11. 



77twridny, Jacob agumst Joseph Hart. 

A bill of ex- INDORSEE against the acceptor of a bill of ex- 
change was JL 
drawn by mU- change, drawn on the 3d of April 1815, by Moses 

on the oorre- Harty on the defendant, payable twelve months after 
ofAe'pfeced- ^^t® ^^ J' Myers or order, — accepted, payable at 
itoTonhi dliy ^' ^^^^^^ ^^' "Mary-ilr^, London. Plea, non-assumpsit. 
rnd"catrf^"b ^^ *® ^'*^^ before Lord Ellenborough C-J., at the 
the payee to London sittings, the case was thus : — 

defendant for 

accepunce.who The body of the bill was in the hand-writing of 

accepted it, no- , -. . i i . 

ticing the mia- MyerSj the payee, who drew it on the Sd of Aprils 
wards the ' but by mistake dated it the Sd of Marchj it being 
communhSTtion intended that it should bear date on the day when 
Ti^^^te^'thT ^^ ^^^ drawn. Myers handed it to Moses Hart^ who 
^'en drown*^ signed it as the drawer. Myers tlien took it to the 
and acquainted defendant for acceptance, who observed the mistake. 

defendant with ^ 

what he had and that the date should have been the Sd of Aprils 

done, who ap- 
proved the but accepted it with the date of the 3d of March. After- 

the bill was ne- wards Myers, upon communication with Moses Hart^ 

fendant/at*the altered the date to the 3d of April; and upon seeing 

request of ^^ defendant soon afterwards, told him what he bad 

payee, that he ' 

would make it 

payable in London, added to hit acceptance the words, ** payable at Mr. A. Itaaest SahU 

Mary Axe, London : ** Held, that a new stamp was Dot required on account of either of 

these alterations. 

done, 
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done, when the defendant said <^ that is right." About 1817. 
nine months after the bill was drawn, and before it had 
been negotiated, Myers requested the defendant, for his 
convenience, to make the bill payable in London^ and 
then the words ^'payable at M.T. A. Isaacs^ St Mary- 
Axe^ Ijondon^^ were added by the defendant 

At the trial before Lord Eilenborough C. J., Toppings 
for the defendant, objected, that these alterations ren- 
dered the bill a new bill, and required a fresh stamp* 
But the objection was overruled, and a verdict was found 
for the plaintiff. 

Topping now moved for a new trial, or to enter a non- 
suit, renewing his objection ; but 

The Court were of opinion that as the alteration of 
the date was in furtherance of the original intention of 
the parties, and to correct a mistake, this did not make 
it a new bill {a) ; and as to the other alteration, inasmuch 
as it was made with the acquiescence of the acceptor, and 
the stamp-laws did not impose any duty on an acceptance 
qu& acceptance, this objection did not hold, (b) 

Rule refused, (c) 

(a) See Xenkaw y. Cox, 3 Etp> N. P. C. 846., and Brutt ▼• Pioard, 
lA^lf. iV.P.C.37. S.P. 

(b) Qunre as to this last poiiit, since the case of Howe t. Youngs 
SBro(L j- Bing, 165. But see stat 1 & 2 G. 4. c. 78. 1. 1. 

(c) 2Stark.N:P.C.45. 
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Friday, EmLY agatflSt COLLINS. 
4prtf25th. 

X. being in^ A SSUMPSIT for money bad and received. Plea» 

debted to plain* -aX . . i t /• ^i» -. x t 

tiff, and about non-assumpsit. At the trial before Abbott J. at the 

per^ bjluc^ '*s^ i/oH/s assizes, the case was thus : — 

wderlT^?. iar*»ki» was indebted to the plaintiff, and being 

ing signed by about to dispose of his property by auction, signed 

addressed to the following paper, addressed to the defendant, the 

defendant (the IS f K- J > 

r)» auctioneer employed by him to effect the sale : — 



** to pay to 

A^°!Su^*of ' ** ^^eBse to pay to Mr. S. Emit/ from and out of the 
*^«^« ^A * produce arising from the sale of my household goods 
niture, soo£. and furniture, and other effects, at the Blue Posts Inrh 

and interestt 

from 83d /ttfie Broad Street, Portsmouth, which you are about to sell 

plaintiff on by auctioi^ the sum of 200/., and interest thereon from 

torn!^ and ' the 2Sd of June last, due to Mr. Endy from me on 

to'piintifffor ^ warrant of attorney; and also the further sum of 

Swdll^'nO* ^^^ ^^*^ ^"^ ^^ ^^ ^^^ S.Emly from me for goods 

sums the re- sold; for which Said several sums of money the receipt 

ceipt of plain* 

tiff to be de. of the said 5. Emly shall be your discharge. 

fendant*s dis. r^ » , 

charge:" Held, " T. Larkmati, Nov. IS. 1816. 

required an {Addressed to the defendant.) 

inland bill 

■**^P' This paper was delivered to an agent of the plaintiff, 

and by him to the defendant, who promised to pay the 
money, and sold the property by auction, the proceeds 
of which were sufficient to pay. 

It was objected that the paper ought to have been 
stamped with an inland bill stamp; and the learned 
Judge being of that opinion, directed a nonsuit, with 
liberty to the plaintiff to move. 

y Moore 



COLUNk 
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Moore accordingly moved to eoter a verdict for the 1817. 

plaintiff, and he referred to stat. SB G. 3. c. 184. sched. — — 

. . Emit 

parti, 9 which describes the instruments on which an agamst 

inland bill stamp is required, viz. '< All bills, drafts, or 

orders for the payment of any sum of money out of any 

particular fund which may or may not be available, or 

upon any condition or contingency which may or may 

not be performed or happen, if the same shall be made 

payable to the bearer, or to order; or if the same shall 

be delivered to the payee, or some person on his or her 

behalf/' By this enactment, he said, it was not intended 

to include all drafts or orders for the payment of money 

on the contingencies therein mentioned, but such only as 

would in other respects, but for the contingencies therein 

mentioned, have been inland bills of exchange. Now 

the order in question, without regard to its being made 

upon a contingency, is not a bill of exchange, because 

it is an order for the doing of some other act beside the 

payment of money, viz. for taking a receipt, and could 

not be counted on as a bill of exchange (a), which ought 

to be for the payment of money absolutely. In Leeds 

V. Lancashire (b) the instrument, with its indorsement} 

which was in the nature of the present security, was 

held to be an agreement, and not a promis8ory-note« 

But, 

Per Curiam, This is an order for the payment of 

money out of a particular fund, and does not stipulate 

for the doing of any collateral act; it directs the de« 

fendant to pay certain sums out of the fund, and adds^ 

Jbr which sums the receipt of Emly shall be your dis^ 

(a) Mtfim ▼. Chauniiy, Str, 1271. (6) 2 Camp, IT, P. C 205. 

L S charge i 
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charge; but this is no more than what would have 

followed of course without such words. We should 
Emlt 

against have been very glad to have been able to give it efiect 
if we could. 

Rule refused. 



COLUXS. 



j^^^snu Haumer and Another against Rowe. 

On nam tAfac- T^EBT on bond. The defendant craves oyer of the 
thedefendjuit bond, wbich was joint and several from the de- 

i^d"nw thit ''«"^a"t o"<J one 2Z., for payment of money by instal- 
the bond was ments, and pleads non est factum. At the trial before 

given for re- *^ *' 

payment to Lord EUenhorough C. J. at the Middlesex sittings, the 
puantiffof ; . . . ^ 

monies which defendant having proved a previous notice given to the 

benled by the plaintiffs, that he intended to avoid the bond, on the 

pSdnriff!* which ground of its having been given for an illegal con- 

hjid'Sen^on- sideration, tendered evidence to show, that R. (the co- 

drfeiiim* wh n ^^'^S^O being in the employment of the plaintiffi, had 

he executed the embezzled several sums of money, for which the plaintiffs 

bond. 

had threatened him with a prosecution, but had agreed 
to forego it upon a promise made by R. that he would 
procure some person to join him as surety in a bond 
for repayment of the monies embezzled ; and that the 
defendant, who was not informed of the illegal con- 
sideration, had been prevailed on by R. to execute the 
bond in question for that purpose.' His Lordship re- 
jected the evidence as inadmissible, on the plea oinon est 
/actum. A verdict having been found for the plaintiffs, 

Peake now moved for a new trial, contending that 
the bond was void upon two grounds: first, as being 

founded 
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founded on an illegal consideration; secondly, as being 181 ?• 



Harmsh 



a fraud on the defendant, by reason that the considera- 
tion was concealed from him ; consequently the evidence ajrahut 
was admissible under this plea. The question upon 
non est factum is not merely whether the obligor has 
executed the instrument, but whether the execution was 
valid, i. e. whether his mind concurred in the act This 
it could not do if he was in a situation which made him 
incapable of judging of the circumstances under which 
he acted. Hence coverture (a) or lunacy (&), or that 
the obligor was in a state of intoxication (c) is admissible 
evidence on non est factum. It is true, that where the 
consideration is gaming (rf) or usury (e), it must be 
pleaded, but that is on the principle that the bond is 
voidable by act of parliament Secondly, this is an im- 
moral consideration, and, therefore, does of itself with- 
out more, avoid the bond at common law. [f) And he 
referred to Thompson v. Rock, {g) 

Lord Ellenborough C. J. This case differs from 
Thompson v. BocJc^ which was a sherifPs bond. The 
sheriff* is to take bond in a given form, and the legis- 
lature by so requiring, has pronounced that the party 
shall not contract except in that form. If a special plea 
be not necessary in this case, I am at a loss to know in 
what case it will be necessary. 

(a) 12 Mod, 609. per BoU C. J. Lambert ▼. Aikms^ 2 Camp, 
N. P, C, 272. 

(6) Yaies ▼. J^oen, Str, 1104. per Lee C. J. Faulder ▼• Sili, 5 Camp* 
H. P, a 12C. 

(c) JhUl, N", P. 172. Pitt ▼. Smith, 3 CatAp, N, P. C S3. 

{d) Colbom ▼. Stockdide, 1 Str. 493. 

{e) Hob. 79, S Rep, 119 a, 

(/) CoOim T. JBlanlem, 2 JFils. 347. (g) 4 Jf. f ^. 338. 

L 4 Bayley 
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Bayley J. In CoUan v. Qoodridge (a) it was holden^ 
that upon non est factum it was not competent to the 
defendant to read the condition for the purpose of 
shewing that the bond was in restraint of marriaji^ and, 
therefore, void in law. 

Per Curiam. Rule refused. 

{a) ZMffdt. JB.1108. 



^'*ir25Ui. -^^^ ^^ *^^ demise of Parker against Boulton. 

Agreement be. 17JECTMENT for lands in the parish of Purton. 

iween P. and xLa 

IT. for the sale Plea, not guilty. At the trial before HolrqydJ. 

ofland«to FT., . 

to be completed at the last fVtlts assizes, the case was thus : — 
mnd before the * Porter being seised in fee, agreed in August 1812 with 
toiettodefWod- o"® fVAite^ for the sale to White of the lands in question, 
day^andJte-' which Sale was by the terms of the agreement to be 
fcndant is let completed on both sides on or before the 25th of March 

into possession ^ 

before the day following. Before that day White agreed to let the 

by consent of ° ^ -o 

P., upon notice premises to the defendant, to commence from that day, 

to P. that fT. , , , ^ , . , . . . ,. , 

had agreed to and the defendant wishmg to get possession immediately, 
89th May! con- applied to Parker for permission so to do, telling him 
cSted M of ^^^^ White had agreed to let to him, which permission 
^^?eclftoa' ^^ granted, and he accordingly entered before the 
term redeem- 25th March. The sale was not completed on the 25th 

able on pay- '^ 

ment by IK of March, but on the 29th JHav following Parker exe- 

purchaie-roo- ^ ^ 

ney vrith in- cuted a conveyance (dated as of the 25th Marcli) of 

terest, with 

power to P. to the lands to White, to the use of him {Parker) for a term 
fiuiit of pay. of 500 years, subject to a proviso of redemption on pay- 
Hdd.'^TA °*®"^ ^y ^^^^ of the purchase-money with interest by 

might bring 

qcctment for deikult of payment, without giving defendant notice to quiL 

instalments 
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instalments on the days appointed ; and afterwards t0 13S8. 
the use of White^ &c. with power to Parker to enter — 
for default of payment, and enjoy free from incum- Parkia 
brances* And for de&ult in pa}rment by White^ Parker B^omif. 
now brought this ejectment. 

It was objected tliat the defendant ought to have 
bad notice to quit, or that at least there should have 
been a previous demand of possession. The learned 
Judge overruled the objection, and there was a verdict 
for the plaintiiE 

Giffbrd now moved for a nonsuit or a new trial, and 
he argued, that up to the time of the conveyance on the 
29th of May, the defendant was in possession under 
Parker ; and though after that time Parker stood in the 
light Y>f a mortgagee^ and though a mortgagee may 
bring ejectment against the mortgagor or his tenant 
without notice (a), where the mortgagee has not con- 
sented to the possession of the tenant; yet if he has 
consented, the tenant is entitled to a demand of posses- 
sion before he can be treated as a trespasser. Or taking 
it that the defendant's possession was no more than the 
possession of Whitey it has been adjudged, that if a 
man be put into possession uuder an agreement for tlie 
purchase of land, it cannot be determined without a 
demand of possession. (6) 

Lord Ellenborough C. J. Parker never dealt with 
the defendant as a distinct person from White^ but let 
him into possession only as White. The defendant is 
but Whites shadow, and with White he must stand or 

(a) Ketch T. HaU, Doug. 21. (6) Right T. Beard, ISEasi, 310. 

fall. 
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1817. 




fall. It is nothing more than Whites possession by 
anticipation. 

Batlet J. The defendant never became tenant to 
Parker^ but was merely let in as tenant to White, And 
as to Whites possession this case differs from Bight v. 
Beardf for there the party was let in under an expect- 
ation that the purchase would be completed, and was 
ready on his part, and did all he could to complete it. 



Abbott J. At Ladi^day the entry became Whites 
entry. 

HoLROYD J. The defendant's son proved that he 
went to Parker to know if his father might go to work 
on the land, saying that he was to be tenant to White, 
Parker answered that be might. And on his cross- 
examination he said, his father was tenant to White^ 
and was to pay him ISO/, a year. 

Rule refused. 



Sa^rday, 

A c«rrier'» ^ 
notice limiting 
his liability, not 
available, if it 
appears that 
it did not come 
to the know- 
ledge of the 
customer. 



Kerr and Another against Willan. 

A SSUMPSIT for the non-delivery of a parcel of 
black cloth, delivered to the defendant to be safely 
and securely carried from Londofi to Dumfries^ for rea- 
sonable reward, &c. Plea, non-assumpsit, and the 
defendant paid 10/. 105. into Court. At the trial before 
Lord EUetiborough C. J. at the last London sittings, the 
case was thus : — 
The cloth was sent by the waggon from Gloucester^ 

shire^ 



WiLLAV. 
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sHire^ directed to the plaindfis at Dumfriesj and upon its 1817- 
arrival in London^ was transferred from the Gloucester^ — — 
shire waggon-office to the waggon*office of the defend- a^nmut 
ant, tb be forwarded to Dumfries. The defendant was 
the proprietor of the Leeds and Scottish waggon, and in 
a conspicuous part of his oflSce had stuck up a large 
board, on which was painted a notice (in the usual form 
given by carriers), limiting his liability to the amount 
paid into Court. The porter who carried the cloth 
from the Gloucestershire waggon*oflice to t(ie defendant's 
oflSce, and who was in the habit of going thither very 
frequently, admitted that he knew there was a board 
there as well as at his own office, but said that he had 
never read it, or knew the contents. And it was ob- 
jected, that inasmuch as the defendant had not proved 
that the plaintiffs had any knowledge of the notice, the 
defence failed; and his Lordship being of that opinion, 
the jury, under his direction, found a verdict for the 
plaintiff for ^1/. 5s. 6d. • 

Tlie Attomey^General now moved for a new trial, 
contending that a personal notice to each customer was 
not necessary, but it was sufficient if a carrier used all 
practicable means to publish his notice, by the circu- 
lation of hand-bills, or by posting up a notice in legible 
characters, in a conspicuous part of his place of busi- 
ness; for otherwise it would be impossible for him to 
limit his responsibility; which it had been frequently 
decided that he might do. And he instanced the case 
of the bleachers of Manchester^ where a general lien was 
established upon proof of an advertisement to that effect, 
and notice by the contracting party, {a) 

(a) Alrkman t. Shatocross, 6 T. It. 14. 

Lord 
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Lord Ellenborough C. J. The question was left 
to the jury upon the notice; and the requiring notice in 
such cases, although it may augment the duties of the 
carrier, is certainly not imposing on him an insur- 
mountable difficulty ; for this would be removed if a. 
receipt were given for each delivery, with a notice 
printed on the receipt restraining his liability. 



Baylet J. If a carrier never took in a parcel with- 
out a special receipt as mendoned by my Lord, he 
would be indemnified. 



Per Curiam, 



Rule refused. 



Saturday, 
jtpril S6th. 

A policy of as- 
tfurance on a 
bottomry bond, 
made to two 
persons in part- 
nenbip, is void, 
by reason that 
sue. 6 6. 1. 
c. 18. makes 
the lending by 
fMfinert on 
bottomry, and 
the bond void ; 
and in an action 
against the as* 
surer on such 
bond. Held, 
that he might 
object that the 
bond was void, 
although, under 
a consolidation 
rule he had 
agreed to admit 
the plaintiflTt 
jjnerrst. 



EvERTH and Another against Blackburk. 

A SSUMPSIT on a policy of insurance on a bot- 
tomry bond of which the plaintiffs were the ob- 
ligees, and one Janbyer the obligor, at and from 
Bourdeaiix to London ; with an averment of loss by 
detention of persons exercising the powers of govern- 
ment in France. Plea, non-assumpsit. 

At the trial before Lord Ellenborough C. J., at the 
London sittings, it appeared that the defendant had, 
under a consolidation rule, agreed to admit the plain- 
tiffs' interest; but it was objected that the statute 6 G. 1« 
c. 18. makes void all bonds for money lent by way of 
bottomry by any corporation or society other than the 
two corporations named therein, and that the bond in 
question fell within this prohibition, being made to the 

two 
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two plaintifis. His Lordship, being of diis opinion, 1817. 
directed a nonsoit 



Toddy now moved to set aside the nonsuit on two 
{[rounds ; first, because the defendant having agreed to 
admit the interest of the plaintiffs, was precluded from 
taking an objection which went to defeat their interest; 
secondly, because the statute did not prohibit alMoans 
on bottomry by persons in partnership, but only by 
such persons as had formed partnerships for the pur* 
pose; it being the object of the statute to prevent the 
fcrmation of joint companies of the particular descrip- 
tion mentioned in the act. The preamble is remark* 
able, for it recites the former practice among merchants 
of insuring with individuals, and the inconvenience 
resulting therefrom, and that " if two corporations were 
erected (exclusive of all corporations already or there^ 
after to be erected, and likewise exclusive <^ such societies 
er partnerships as then were or might thereafter be entered 
into for that purpose)^ merchants would think it safer to 
depend on the policies of the two corporations than on 
those of private persons, but that such persons as might 
be minded to assure with private persons^ might still do so 
at their option.** It then recites the practice of taking 
np money on bottomry, and that '* it might be a great 
advantage if merchants and traders had it in their power^ 
at their own election, to have recourse either to one of 
the two covporsitxonSy or to private or paHicular persons^ 
for borrowing money upon bottomry." From any thing 
contained in the preamble it would hardly be supposed 
that the legislature intended to abridge the rights of 
private individuals, so far as regards the power of 
assuring or lending money on bottomry, but only to- 

place 
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181 ?• place in competition with them the two corporations. 
"""^ It must, however, be admitted that the twelfth section 

Btbrtk 

ag^tmat goes farther than the preamble, for it enacts, that ** from 
the passing of the letters patent creating the two cor- 
porations under the great seal, all other corporations 
before then erected, or hereafter to be erected, and all 
such societies and partnerships as now are, or hereafter 
shall be entered into by any person or persons for 
.assuring ships or lending money upon bottomry, shall 
be restrained from so doing;" and it makes void the 
policies of any aach corporation or persons, with a 
forfeiture of the sum underwritten ; it likewise avoids 
the bottomry bond, and makes the agreement usurious* 
Nevertheless the same section proceeds : ** It is intended 
and hereby declared that any private persons shall be at 
liberty to underwrite any policy, or lend money by way 
of bottomry, as fully and (>eneficially as if this act had 
never been made, so as the same be not on account of a 
corporation or of persons acting in a society or partner- 
ship for that purpose as aforesaid." Coupling, therefore, 
the preamble and this section together, the true import 
of the prohibition seems to be this, that there shall be 
no other than the two corporations, nor any societies or 
partnerships entered into for the express purpose of 
assuring or lending money on bottomry. And when it 
is considered how highly penal the act is, this con- 
struction, which may well satisfy both the spirit and 
woixls of it, seems to be a reasonable one. The cases 
which have been determined upon this statute^ with 
referepce to insurances (a), are all in accordance with 

(a) Booth ▼. Hodgton, 6 T. R. i05, MUchettv. Cockimrns, 2 ff, BL 379. 
Aubert ▼. liavB, 2 Bos. ^ PuU, 571. 

tills 
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this construction, with the exception perhaps of the 1817. 
lsisi{a)f which was not argued. Conformably to the " 
above construction, the plaintiffs are entitled to recover, ngamu 
because theirs was not a partnership for the purpose of 
lending money on bottomry, but for general purposes. 

Lord EixENBOROUGH C. J« There roust hf^ve been 
numerous cases of assurance like the present, where 
nothing more appearing than that the parties were 
partners, they have been barred from recovering ; and 
all such cases are in some measure authorities, by reason 
that they have been acquiesced in. No maxim is more 
familiar in insurance law than that a joint underwriting 
'is illegal; and as to bottomry, the statute has as in- 
dustriously provided for it as for insurance. 

Bayley J. These plaintiffs lend their money upon 
bottomiy in their character of partners, which the act 
prohibits. 

Abbott J. It not unfrequently happens that a statute 
in its enactment goes farther than the preamble. These 
plaintiffi, I conceive, were partners for this among other 
purposes, i^ being partners for general purposes, they 
carried on their trade by occasionally lending their 
money for the purpose in question. 

Per Curiam, 

Rule refused. 

(a) SuUwan t. Greaves^ Park, Int. 8. 7th edit 
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sahifdn^. Porter and Bristow against Taylor. 

Payment to one A SSUMPSIT for mooey paid by the plaintifFs, as 

of two ptftnen -^^ 

ofaparmerahip brpkers for the defendant* in effecting policies of 

debt, after they . ^, 

had appointed ^D^uronce* Plea, nofi assumpsit. 
totJifeSTe" At the trial before Lord EUenborough C. J., at the 
^wSludl'* ^'^^•^^^'^ sittings, the case was thus: — The plaintiflfi 
hSw^M^'* carried on business as insurance brokers in partnership 
up to Jufyj 1812, at which time their partnership was 
dissolved. Doubts being then entertained, whether the 
outstanding debts due to the partnership would be 
sufficient to cover the claims against it, it was agreed 
between the plaintifi, at the request ot Porter, that the 
brother of Bristow should collect and pay the debts of 
the partnership. Bristctw^s brother delivered to the 
defendant a statement of his account with the plaintiffs, 
and requested payment of the balance, acquainting him 
at the time with the dissolution of die partnership, and 
that he had been authorized to collect and pay the 
debts; the defendant approved of the arrangement* 
and said that he should not then pay him the balance^ 
but would pay him in the usual course of payment ; a 
second application was afterwards made by Bristaafs 
brother for payment, when the defendant requested a 
few days' further indulgence, saying he would then pay 
the money. He called again a third time, when the 
defendant acquainted him that he had paid the money 
to Porter. And it was proved, on the part of the 
defendant, that he had so done. His Lordship being of 

opinion 
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opinion that this was a good paymenti directed a 1817. 
nonsuit, with liberty to tlie plaintiff to move. 

BoUand accordingly moved, contending that payment 
by the defendant after the notice received, and assent 
given by him to the arrangement, was invalid. Here 
was an agreement between the partners to delegate the 
receipt of the partnership debts to a third person for 
the mutual benefit of themselves and of the creditors, 
which the defendant, notwithstanding notice and assent 
given to die same, persisted in contravening; the pay- 
ment, therefore, was of hb own wrong. Henderson v. 
Wi,ld.{a) 

Lord Ellenborough C. J. Does this amount to more 
than an authority to the brother of Brisiow to receive, 
so that if payment had been made to him, it would have 
been a good discharge ? But this might well be, without 
barring Porter of his rights : there must be something 
exclusive in the agreement to bar him, otherwise his 
original rights remain. 

Batley J. There was nothing in the agreement, as 
proved, to tie the hands of Porter from receiving the 
debt, nor does the notice given to the defendant import 
that Porter was in any manner restrained. 

Per Curiam, (i) 

Rule refused. 

(•) saniy».i^.P.C.50I. ^) Hbfnis^ J. had left liie conrt. 
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^ondffjf. Holmes against Williamson. 

Where plaiDtiff A SSUMPSIT for money lent and advanced, money 
weretwo'ofA P^'^, and the common counts. Plea, non as- 

^ted"^r^ sumpsit. At the trial before Graham B., at the last 
T***7 meedDg Cambridgeshire assizes, the case was this : — 

for the purpose ^ ^ 

of prosecuting Jn 18 IS, in consequence of some encroachments made 

nuisaooeton 

the waste lends on the common, and upon a footway in the parish of 

and highways 

of the parish, Wisbech, Si. Morj/sj notice was given by the church- 
mittee ap.~ Wardens and overseers of a day for holding a meeting at 
lMamtj!^^ho ^^ vestry, concerning these encroachments. At the day 
SbtdDe!luT«r- «PPoio^ ^^ meeting was holden, and the following 
^"SdT^^e?*'" ^^^^^"^^*^" ^^® agreed to : " At a vestry meeting called 
plaintiff for hb by public notice by the churchwardens and overseers pf 
which was re- this parish, and holden this day, to take into consider- 

ferred to arbi* 

trmtion, and atioa the various nuisances committed on the waste 
costoofthe lands and footpath -way in the said parish, we, the 
afwdeda^nst Undersigned, in and on behalf of the said parish, intend 
SaTpWnSff^^' commencing a suit at law against Mr. J. Newsham for 
might inaintain ^^^ various encroachments on the said waste lands and 



against de- hiffhwavs, and for other nuisances committed by various 

fendaotfor , , , , 

contrihution. persons in the said parish ; and to carry into effect the 
proceedings of this meeting, we constitute and apppint 
(naming five persons, and among them the plaintiff an^ 
defendant,) a committee for that purpose, and that the 
first meeting shall be holden at the White Hart Inn^ 
Wisbechj on the 16th of January^ to proceed to the 
nomination of an attorney, and for other steps necessary 
for. the fiirtbecaQce of this business.'* This nesohition 
was signed by the plaintiff and defendant (among 
others), and an attorney was nominated by the com- 
mittee 



HOLKXS 

agabui 
WzuxAiooir* 
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mittee to carry on the prosecution against Neaoskanij 1617. 
who did so accordingly, and a verdict and judgment was 
obtained against Newsham. The attorney afterwards 
sued the plaintiff for his bill of costs, which was referred 
to arbitration, and an award made against the plaintiff 
for 2S5L 5s. 2d.j and costs of the action ; for con- 
tribution towards which costs and damages this action 
was brought. A verdict having passed for the pliuntiff, 

BmU now moved for a new trial ; first, because the 
payment of reasonable costs was provided for by IS *G. S. 
c* 78. 5. 65.J and charged on the surveyor of the highway ; 
wherefore the plaintiff could not seek contribution in 
respect of a payment for which he was not liable. 
Secondly, because an action doth not lie by one member 
of a committee against another member of it for contri- 
bution, tha^ being nothing to raise any implied assumpsit 
between them ; but 

Per Curiam. Whatever may be the provisions 
of the highway act, for payment of expenses incurred in 
proceedings under it, there is nothing to prevent a body 
of individuals meeting together, and agreeing to pro- 
secute any particular person, and appointing a com- 
mittee for that purpose; and if the members of that 
committee retain an attorney to carry on the pro- 
ceedings^ to whom can he look but to bis employers for 
payment? This was nothing like a proceeding under 
the act* On the second point the Court said, that if 
one of several contractors has' beeh compelled to pay 
the wbole^ he might seek contribution from the others, 
and might recover for money paid. 

Rule refused; 
M 2 
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Tyeiiay. SmITH OgOmSt CuFF« 

AptU 29th. 

Where defend-. ASSUMPSIT for money paid, had, and receivedi 
creditor*!!* and on au account stated. Plea, non-assumpsit. 

ffintoT On the trial before Lord EUenborough C. J. at the 
22^^*^-^ London sittings after Easter term 1816, the plaintiff 
other <T^|^ was nonsuiied, subject to the opinion of the C!ourt upon 
in the pound, the foUowine case : — 

underan agree- , 

tnentwith In Jubf 1815 the plaintifi^ who was a trader, be- 

plaintiff that he 

would give de- Came insolvent, and at a meeting of his creditors, at 

mLorynoilo^ which the defendant was not present, ofiered them a 

der^the"debt coniposition of 10*. in the pound. The following me- 

^^ "^^ morandum of agreement, bearing date the 1st of August 

ingly giren, 1815, was accordindv entered into: -^ 
and the oompo* °^ 

aition waa paid << We, the undersigned creditors of Thomas Smithy do 

to defendant, 

and he negoti- agree to accept a composition of lOs. in the pound on 

minor/ no^, our respective debts, the same to be secured by bills of 

oneofwhidi exchange for Ss. in the pound, at two months, drawn 

^^^^^' by Mr. Smith and accepted by Mr. Beckwith^ and by 

plaintiff by ae- other bills accepted only by Smith for 2s. in the pound, 

that plaintiff at twelve months." 

might recoTer 

back the The defendant at the time of the making of this 

defendant in an agreement was a creditor for 4S5/. 125. 8<f., and as such 

iSlp^Sl'hSi ^as applied to by Messrs. Glutton, the plaintiflTs at- 

and received, ^mies, to come into the composition and sign the 

agreement^ but at that time he refused, saying he must 

first see the plaintiff. On the 2d of August the defend* 

ant wrote to the plaintiff the following letter : — - 

"2d 
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" 2d Jugust 1815. ^^^"^^ 

** Sir, — Messrs. QutUm and Co. have called on me Smith 
twice; not meeting, have left word will call to-morrow cirrr, 
morning at eigUt o'clock ; merely apprise you shall give 
them the same answer; will have a commission of bank- 
ruptcy or payment of the whole by instalments. So if 
any thing fresh to say, had better let me know previous 
to that time. 

(Signed) " J. Cuff, jun.** 

On the Sd of August the defendant again wrote to the 
plaintiff as follows ! -^ 

<< Sd August 1815. 
<< Sir, — Messrs. Harhen and Co. have presented a 
paper to sign for a composition, which have refused to 
accede to. It now only remains to take the steps stated 
before, as it is only waste of time to wait longer. 

(Signed) « Jos. Cuff and Co." 

'* Merely write this to apprise you the state of the 
affairs. My debt was evidently contracted when well 
known to yourself of your insolvency.'' 

In consequence of thb communication, the plaintiff 
agreed to give the defendant two prolnissory notes, one 
for 1742. 55. 1(2., and the other for 48/. lis. Sd. to make 
up the full amount of his debt; which two promissory 
notes, one dated the 25th of July 1815, at nine months 
after date for value received, the other bearing the same 
date and of the like import, at thirteen months after 
date, were made by the plaintiff and delivered to the 
defendant; but there was no evidence at the trial when 
these notes were so made and delivered, 

Ms On 
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181 7. On the 7tb of August^ the defendant signed the agree- 

ment of composition, and on the 11th, a bill of ex- 
change for 174/* Ss. 1(2., drawn by the plaintiff and 
accepted by Beckmilh^ and also a promissory note for 
432. 1 Is. Sd. made by the plaintiff conformably to the 
last-menUoned agreement, respectively dated the 1st of 
August 1815, were delivered to the defendant for the 
full amount of lOs. in the pound on the whole of his 
said debt; and he then executed a release with the other 
creditors. By this instrument, after reciting that Smith 
stood indebted to the re-lessees in the several siuna set 
opposite to their respective names, which he was unable 
to satisfy, and had therefore applied to them to accept 
a composition of 10s. in the pound, to be secured by 
bills of exchange for 8s. in the pound (drawn and ac-' 
cepted as in the agreement mentioned), and by promis- 
sory notes for 2s. in the pound (drawn as in the agree- 
ment mentioned), and which they had consented to take 
in fiill satisfaction of their respective debts ; the several 
parties to those presents, in consideration of the said bills 
of exchange and promissory notes being given to them 
respectively at or before the sealing and delivery of those 
presents, the receipt whereof they thereby respectively 
acknowledged, remised, released, and discharged SmUh^ 
his heirs, executors, and administrators of and from aU 
and all manner of action, suit, causes of action, bills, 
bonds, debts, &c. claims and demands whatsoever, both 
at law or in equity, which agdnst Smith each or every 
of tbem then had or thereafter might have by reason of 
all and every the debts to them respectively due and 
owing from Smithy or by reason of any other matter, 
cause, or thing whatsoever, from the beginning of the 
world unto the day next before the day of the date of 

those 
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those presents (save only the aforesaid bilb of exchange 1817. 
and promissory notes); and the said several creditors — — 
did for themselves severally, and for their respective agninti 
heirsi execatorsi and administrators, &c. covenant, in 
porsuaiice of the terms of the release, not to bring actions,' 
&c against S^M* Proviso, tiiat if Beckwith and SntiAf 
or one of them, should not duly pay thdr bills for 8^. in 
the pound, or if Smith should not duly pay his prothi^ 
iA)ry notes for 2;. in the pound, the release and cove- 
nants of the creditors, whose bills or notes should hot be 
paid, should be void. BeckmtVs acceptance for 85. ih 
the pound on the defendant's debt was duly paid. The 
plaintiffs note for the remaining 2s. in the pound Was 
not due at the time of the trial.- The note for VjU. 5s. Id. 
given by the plaintiff to the defendant, was, about tWo 
months before it became due, indorsed and delivered by 
the defendant to one Douglass^ iHth whom he had' pre* 
vious dealings in trade, and who gave him hiii accept* 
ance for the amount, that being more n^tiable than a 
promissory note. About a month before it became due 
the defendant ^ote to the plaintiff as follows : — 

<< 25th March 1816. 
<< Sir, — Since seeing you are resolved to let the matter 
in question take its course, merely apprise you, the parties 
who have got it will enforce the matter ; therefore, of 
course, you will be prepared to prevent personal incon- 
venience, 

(Signed) << Jos. Cuff and Co." 

The note was at Dougkts^s bankers when it became 

due, and was never returned to the defendant, but was 

put by JBoy^ass into the hands of the defendant's 

attorney in the present action, he having been recom- 

M 4 mended 
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181 ?• mended to him by the defendant An action was ac 
1^ cordingly brought upon it» and the plaintiff, on the 3d of 

^(ainMt Mm/ 1816, before the commencement of the present 
action, paid the full amount and interest, with costs, and 
the debt was immediately paid oTer by the attorney to 
Douglass. The present action is brought to recover the 
said sum of IHL 5s. Id.^ the excess beyond the said 
composition of lOs. in the pound. 

If the Court should be of opinion that the plaintiff i» 
entitled to maintain the action, a verdict to be entered 
for the plaintiff; if otherwise^ the nonsuit to stand. 



Com/n^ who argued for the plaintiff, quoted the < 
of Cockshot V. Bennett {a\ Jackson v. Lomas{J}\ and 
Leicester v. Rose (c), from which he deduced this prin- 
ciple, that where the creditors in general have bar*' 
gained for an equality of benefit, it shall not be com* 
petent to one of them to secure to himself a partial 
advantage; for that is a fraud upon the rest* Agreeably 
to this principle.it was held in Smith v. Brondey{d\ and 
Stock V. Mawson {e\ that the party who paid might 
recover back the money from the party who received it 
in fraud of other creditors. 

CampbeU^ tontra^ admitted the principle laid down oct 
the other side; yet he said, this went only to prevent 
the defendant from having any action On the note, and 
not to enable the plaintiff to recover back the value, see* 
ing that it had been paid to the indorsee. For the reason 
why the defendant could not have had any action was 

(a) 8 7. n. 765. {h) 4 7. A. 166. 

(e) 4 EMt, 878. (d) Dimg. 69C« n. S. 

(«) IJ^.j-P. 886. 

this : 
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this: that both parties being in pari delicto potior est 1S17. 

conditio defendetitis. so that while the transaction re- ■ 

•^ ^ Smith 

mained open by non-payment of the note, the defendant (vawur 
could not enforce it; but now that it is closed by pay- 
ment, the plaintiff cannot open it The defendant i» 
protected by the same rule which would have protected 
the plaintiff had the note remained, unpaid. In Smith 
v. Bromley, and other similar cases (a), where the party 
was allowed to recover back the money, it was upon the 
ground that he was not in pari delicto. Then as to the 
form of this action ; how is it money had and received^ 
whfen there was no evidence that the money produced 
by the note ever came to the defendant's hands ? 

Lord Ellenborough C. J. This is not a case of 
par delictum: it is oppression on one side, and sub- 
mission on the other : it never can be predicated as par 
delictum, when one holds the rod, and the other bows to 
it. There was an inequality of situation between these 
parties: one was creditor, the other debtor, who was 
driven to comply with the terms which the former chose 
to enforce. And is there any case where money having 
been obtained extorsively, and by oppression, and in 
fraud of the party's own act as it regards the other 
creditors, it has been held that it may not be recovered 
back ? On the contrary, I believe it has been uniformly 
decided that an action lies. 

Bayley J. The reason assigned in Smith v. Bromley 
for that decision was, that the party who insisted on 
payment was acting with extortion and oppressively, 

{a) WUlianu t. HedUy, B£ast, 378. Brouming t. Morrii, Cowp. 79^, 

and 
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and in the teeth of that which he had agreed to accept. 
And does not this reason apply to the present case? 
Theccmdact of the defendant here, is that of one taking 
undue advantage of the plaintiff's situation, and en- 
deavouring to extort from him by oppression that which 
he stipulated not to demand. 

HoLROTD J* With respect to the objection to the 
ibrm of action, thb is money paid to the order of the 
defendant, or, in other wortis, money had and received 
by him through die medium of the person to whom by 
his order it was paid. Unless it may be recovered in 
this form, the law would be giving effect to a transaction* 
which it condemns as unlawful, because unjust. 

Per Curiam. 

Judgment ibr the plaintiff. 



Tuetioy, Hornby and Olhtn against Lacyv 

ApfU 29th. ^ 



Wh«ra afiictor, 



A 'S'^UMPSIT for goods sold and delivered, money 
erede^eammh-^ lent, money paid, money had and received, and on 

f^i^p\S^ <^ account stated. Plea, general issue. On the trial 
^CiihwT^ at the London sittings after Trinity term 1814 a verdict 
^^^t£ ^^ ^^"°^ ^^^ ^^^ plaintiffs for 132/. Us. 6A, subject to 
fendmnt know- the opinion of the Court on the following case: which 

Ingthatheww *^ ^ ® 

factor, and the it was agreed should be turned into a special verdict if 

plaintiAt >^ 

cording to the the Court should think proper so to direct. 

wttledcourae 

of dealing between them, drew on the factor for the amount, who before the biUa became 
due stopped payment, and afterwards became bankrupt : Held, that notwithstanding the 
del credere commisiion, the plaintiffs might have aatumptU against defendant for the price of 
the goods, the balance of the account current between the factor and defendant being at the 
time he stopped payment in favour of the factor, but at the time of action brought in 
favour of defendant. 

The 
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The action is brought to recover the price of two IB 17* 

parcels of linens sold to the defendant, who resides and «— ^ 

Houisr 
carries on business, in London under the firm of Hamleyi mgrinit 

and Laqff by Messrs. Duckham and Lankester of Zon* 
don. The goods belonged to the plaintifis^ who are 
linen manufacturers at Benthamf Yorkshire^ and were^ 
with others, consigned by them to Duckham and Lan* 
kesUTf as their factors, for sale. 

The first parcel was sold on the 25th of April 1810, for 
261* 185., at four months' credit from the 1st of June 1810, 
and the last on the 25th of Afay 1810, for 105/. 16s, 6d^ 
at four months' credit from the 1st of July 1810. The 
plainti£& were in the habit of sending goods txy Duckham 
and Lankester, to dispose of as their fectors, and paid- 
them .a del credere commission. Duckham and Lankesier 
transmitted to the plaintifis monthly accounts of the 
sales, made up from the 24tli of one month to the 2ith . 
of the following month, but in these accounts the names 
of the purchasers were not stated. The general course . 
of dealing between Duckham and lankesier and the de- 
fendant was for them to draw on him, for the goods 
purchased by him, at the aid of two months from the 
time the credit began to run, bills at two montha; that 
between Duckham and Lankester and the plaintifis was 
for the latter to draw upon Duckham and Lankester for 
the amount of such sales, at the expiration of two 
months from the first day of the month succeeding that 
for which the account was rendered, billS^ kt two 
months; so that it was in regular course for the plain- 
tifis to draw, and they did draw on DuckJiam and Lan^ 
kester on the 1st of August for the goods sold to the 
defendant on the 25th of April, and on the Ist of Sep* 
tember for those sold on tlie 25th of May. Duckham 

and 
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1817. And Lafikester dealt as factors for many other persons 

""""■ besides the plaintiffs, and had been for some time acciis- 

HoRKvr 

atprinu tomed to sell goods to the defendant ; and they did not 

commanicate to him the names of the persons to whom 
the goods belonged, but the defendant knew they were 
only factors. The invoices were entitled, ** Messrs. 
Hamleyt Lacey^ and Co. bought of Duckham^ Lankester^ 
and Co. cotton and linen factors;" and in them it was 
stated that no short measure or damages should be 
allowed unless agreed to within three days after the 
sale. The invoices of the two parcels in question were 
so entitled, and Duckham and Lankester also on one 
occasion acted as fiictors to the defendant On the 1 1th 
of September 1810, before the credit at which either of 
the two parcels of goods was sold had expired, and 
before the bills which had been drawn by the plaintifis 
according to the usual course became payable, Ditckham 
and Lankester stopped payment, and in January follow- 
ing became bankrupt. - The plaintiffi not having been 
paid by Duckham and Lankester for these goods, on the 
28d of Nacember 1810 gave notice to the defendant that 
the goods sold in May were theirs, and required him to 
pay them and not Duckham and Lankester for them. 
Duckham and Lankester^ besides selling goods to the 
defendant, as above stated, had a bill-account with him 
for their mutual accommodation, and kept two separate 
accounts, the one of the goods, the other of the bill 
transactions. The defendant kept only one account of 
the goods and bills. At the time of Duckham and Lan^ 
kester^s stopping payment, there was a balance due to 
them from the defendant, as appeared upon Duckham 
and Lankester^ s books, of 1945/. Il5. 5d. on the goods- 
account, and at that time there also appeared a balance 

in 
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in their favour on the bill-account; but in consequence 18 1 7* 
of the defendant having afterwards taken up some re- 
turned bills, Duckham and Lankester were debtors upon 
the two accounts together at the time of the action 
brought in the sum of 8/. Bs. The plaintiffs have not 
been paid for the goods, nor has the defendant paid 
Duckham and Lankester formally for them. 

The question for the opinion of the Court is, Whe« 
ther the plaintiffs are entitled to recover ? If they are, 
the verdict to stand; if not, a nonsuit to be entered. 

Qaselee, for the plaintiffs, argued, that so long as the 
factor remains unpaid by the purchaser, it is competent 
to the principal to whom the goods belong to interpose 
and insist upon payment being made to himself. If a 
&ctor sell without disclosing his principal, he may 
receive payment and acquit the purchaser, provided 
such payment be made in the usual course of trade; but 
if before payment the principal be dbclosed, be is -en- 
titled to demand payment. And these positions are not 
varied by the circumstance that the factor may happen 
to act under a del credere commission ; Scrimshire v. Atder^ 
ion (a), Morris v. Cleasby (i), and Campbell v. HasseL {c) 
Applying them to the present case, it is agreed that the 
defendant was aware that Duckham and Lankester were 
only factors, although for a while he might not know 
for whom, and if in this interval he had paid them for 
the goods he would have stood acquitted. It is equally 
clear, however, that the defendant did not make such 
payment; for as to the running account between them^ 
which was ultimately in his favour, it was otherwise at 

(a) Sir.Ui^. (6) Vol 1. p. 576. Vol. i?. p. 56& 

(c) Stark. N. P. C. 235. 

the 
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1817* the time when the principal waa disclosed, which is the 
time to look to. 



Uttledale contriU This diflered from the ordinary 
cases by reason of the del credere commission, accom- 
panied as it was by the circumstance of the piaintiffii 
having drawn bills on Ductkam and Ldnkesier against 
diese identical goods. According to Graoe y. Dnb&is (a), 
and Bize ▼• Diekaton (A), a commission del credere con- 
Terts the &ctor into a principal by making him liable in 
the first instance to the owner of the goods, so that 
upon a delivery to the factor and sale by him^ a debt is 
raised between the fector and his employer. And 
though in Serimshire v. jUderton Lee C. J. ruled that 
a sale by a factor creates a contract between the owner 
and buyer {c\ yet a jury of merchants disputed that law, 
and said that by the usage of trade a del a^edere commis« 
sion made the buyer liable only to the factor, and so 
they found. And in another instance, it was said by 
Chambre J., where the principal resides abroad, he is to 
be presumed to be ignorant of the circumstances of the 
party with whom his factor deals, and therefore the 
whole credit is considered as subsisting between the 
contracting parties, (ft) In addition to this, the fact 
that the plaintiff drew bills on Duckham and Lankester 
foff the value of these particular goods imports that they 
were content to take them for their purchaser, and to 
dose the transaction here. It amounts to an authority 
to them to call on the buyer for payment ; while on the 
part of the factors it shews that they were willing to 
take on themselves the responsibility of the purchase. 

(a) 1 r. Jt. lis. (6) 1 r. R. S85. 

(c) Str. 1 1851. (cf) ffaughton v. Utttikgwt, SB^^P. 49a 

Lord 
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Lord Ellenborough C. X I own I cannot Uiiok 1817* 

that a commission del credere is to have an eflfect " 

HoMisr 

attributed to it beyond that which regards the benefit of t^^ut 
the principal who gives the commission. The coiyi- 
oussion imports, that if the vendee does not pay» the 
£ELCtor will: it is a guarantee from the factor to the 
principal against any mischief to arise from the vendee's 
insolvency. But it varies not an iota the rights aub- 
sisting between vendor and vendee. A somewhat 
different doctrine seems to have originated with Graoe 
V. Dubois. A kind of magic effect was ther^ given to a 
commission dd credere^ changing the relative position of 
the owner ^d buyer; and what is reported to have 
iallen from Chambre J.^ in a later caset is referable to 
the same authority ; but this was set right, as I think, 
in the judgment in Morris v. CkaA]f{a\ which was 
given after much consideration, and, I may add, with 
the concurrence of two of our learned brethren on diia 
bench, pow, unhappily, no more. The ulterior effect 
giv^ to this comoiissbn in the above cases has created 
the confusion. As to the argument founded on the 
drawing of bills, if it had amounted to payment, or to a 
case of mutual credit (A), the argument would have bem 
good* This was very recently ^nsidered by us In 

Baylet J. It is important that the fehtive positipn 
of principal and factor should be understood and kept 
^istinctr The factor is agent» the parties to h^ 4Qn- 
aidered a^ principals are the pwner and buyer* Thu 

(a) jftUtf vol. IT. p. 574. (6) Georfne ▼. Qa^, 7 T, R» 359. 

(c) Ante, vol. ▼?. p. 1. 

owner 
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1817. owner has a right to look for payment to the buyeri 
,. unless by some act in which he has concurred he has 

^j^ainst deprived himself of that right When he gives a del 
credere commission, he means to obtain an additional 
security; that is, the security of the factor; and it would 
be extremely bard if, instead of having an additional 
security, he should find that he had ouly substituted one 
for another, that he had shifted the responsibility from 
the buyer to the factor. In Morris v. Cleashy the effect 
of such a commission was much considered, and it was 
held that it could not have any such effect. If the 
vendee pay the factor for the purchase in due course, 
and according to the contract, he will be protected ; but 
if otherwise, he pays on the credit of the factor. 

Abbott J. A del credere commission is in the nature 
of a private agreement between factor and principal, 
and, therefore, cannot vary the rights of third parties* 
The present is the case of a sale by a factor, the pur- 
diaser knowing him to have been such. Acceptances 
given, or payment made at the time, according to the 
usual course of trade, would have discharged the pur- 
chaser. No such payment having been made, the 
principal had a right to step in and require payment to 
himself. The circumstance of there being a bill-account 
between the parties does not vary these rights, these 
being founded on the dd credere commission. 

HoLROYD J. I am of the same opinion with respect 
to the effect of a del credere commission and the sale 
transaction. Where the party selling is known to be a 
&ctor, if the vendee pay the price to him, according to 
the usual course of his authority to receive* this will 

discharge 
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discharge l^im ; but it i$ not by a course of drawing bilk 
between the principal and factor, as stated in the case, 
that be can be disc))^r(;ed. 

Ju^^ent for tlie plaindff. 



The KiK^ ogMtnst The iDhabit^nts of wednetda^, 

£iPCL£8FISLD. 

ON appeal, an order fpr the removal of Joseph Where pwiper, 
a parith fti^ 

Wostenholm^ Sarah^ his wife, and one child, from prentice, bound 

1 i . <* Ti • y • « n • > i 1 . r **** twenty-one, 

the township ot ^n^^/5/a^ ^/er/<m\ to the township of served about 

JEcclesfieldf botfi in the West Riding of the county of ^^en it*wM 

York^ was confirmed at the sessions, subject to the JS^ara^toC, 

opinion of thirj Court on the followine case : — ^^^ was of the 

■^ *^ . uume trade with 

The pauper, when about nine years of agp, was hw master, to 

serve htm the 

bound by a parish indenture, dated 24th Mai/ 1803, as remaindirof 

r» ^ r Ml 1 '''* term, and 

an apprentice to Samuel Carry of Ecclesfieldy till he c agreed to 

111*1 /• Y T I pay 1^^* master 

should attain the age ot twenty-one years. He served u etU per 
Carr under that indenture for about eight years, when, Jhtt periwil^nd 
in consequence of some disagreement between them, it {^"i^^enrto" 
was agreed that he should ffo to Peter Cadman. of CL;** Hrstfor 

® ** 'a few days on 

Sheffield^ sci^isor-maker, to ?erve him during the re- triei, and con- 

*^ ^ ^ tinued serving 

mainder of the original term. Cadman agreed to pay him with his 

. . 1 rr.1 master's expreaa 

Carr \s. 6rf. per week during that period. The pauper consent, and 
accordingly went to Cadman^ ac first for a few days upon been there 
trial, and continued serving him, with Carrs express ori^naHnden* 
approbation and consent. After he had been there up%y tfis*)^^ 

ter to C, and 
a new uidenfture of appranticfship made between the pauper, bis father-in-law, his master, 
and Cm without refertnce to the original indenture, and for a longer period than the 
nnnaiiider ol' the onginal term, and containing some provisions ditfering from diose in the 
original indenture: Held, thnt pauptr did not gain a settlement by serving C as upon a 
con»trurti\'e service under the first indenture with his master** consent, although C'« con- 
tinued to pay his master the if. 6d. per week under the agreement. 

Vol. VI. N three 
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1817. three weeksi the ooginal indentare was given up by 
Carr to Cadmarif and an indaitture» of which the ibl- 
lowmg is the substaDee, was executed by the parties : 



IheKnio 



ThelnhabiU 

rati of This indenture, made the 8(Mli dly of Naoember^ 



SccusraiLO. 



1810, between Joseph WosienboUn^ son of Befffomin 
Wostenkobiif deceased, Charles Denton^ the said Joseph 
Wottenhclnfs &ther in law, and Sofouel Carr^ maker of 
scissors, of the one part; and Peter Cadman^ of the 
other part; witnessedi that the said WostenhokHf of his 
own good liking, and by and with the consent of his 
friends, hath put and bound himself apprentice to and 
with the said Cadmany in the trade of a maker of 
scissors to be taught and instructed, and with him* as an 
apprentice to dwell, serve, and abide, from the -day of 
the date hereof for seven years thence next ensuing^ 
during whidi time the said fVoetmh^lmf the appren- 
tioe, shall and will take him, the said CoAnan, for his 
master (and so proceeded in the usual form of in- 
dentures of apprenticeship). And the said master 
doth for himself^ his executors, and adminbtrators, 
covenant and agree to and with the said apprentice, 
that he, the said master, shall and will teach and 
uistruct the said apprentice^ ' according to the best of 
his, the said master's, skill in the said trede^ within 
the limits of the corporation of cutlers in HaOamshirej 
and also that he will provide for the said apprenUce 
good, wholesome, and sufficient meat, drink, &c« ; and 
also that he will pay him for wages sixteen pence yearly 
during the said term. And the said master doth hereby 
further agree to pay the said apprentice the sum of two 
shillings weekly during the last year and a half of the 
said term. 

(Signed and sealed by all the parties.) 

No 
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No premium was paid to Cadman^ but he continued to 
pay Carr the U. Qd. per week under the agreement, 
and the pauper continued to serve Cadman dnrinir the 

ThelnlMbitr 

greater (iart of ibe remainder of the original term. The nits of 



IhrKim 



being of -opinion that the pauper had not 
gained a settlement at Sheffidd by this service with 
Cadmamt confirmed the order. 

Gfffbrd and E. Lowes in support of the order, ad- 
mitted, that if an apprentice serve a second master with 
the consent of the first, it is a constructive service under 
the original kdcMuore; but they argued that no such 
oenaeec oouldbe tB&rred finom a new contract made in- 
coQiibtent with thta original indenture ; and, therefor^ 
service .under such new contract could not be referred 
to theioriginal indenture; Bes y. Christcwe.(a) In that 
case the second indenture' did not, as in the present 
case, extend bey<Hid the term limited by the first, yet, 
inasmuch as it professed to be a new binding, it was 
held not to operate as a consent to a service under the 
originsd indentnre. 

SemieU and E. AldttMOUj anUrdy differed this from 
JtttH V. Ckri^doef where, if the second indenture failed, 
there was nothing to shew a consent to the servica 
Here was a previous agreement, independently of the 
indenture afterwards made between the two roasters, that 
the pnnper should serve out the remainder of his term 
with fals new master, the lalter paying the original 
master a • weekly payment; which payment was oouf 
tinned long after the making of the second indenture^ 

(a) II £Mti,9i. 

N 2 and 
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1817. and could only be inferred to the agreement. There- 
fore, quAcunque vidf whether the second indenture be 
good or otherwise, here was a service with consent of 



Tb« Kmo 



antN of the original master. If it be void, it cannot affect the 
utriBu. Qpjgip^i binding, nor the parol consent of the master to 
the service of his apprentice; it is the same as if it bad 
never been made ; and in that case, could it be doubled 
that the consent to the service performed by the ap- 
prentice would he complete ? In this respect, therefore^ 
the present is mainly distinguishable from the ease of 
Bex y. Christaofe. 

Lord Ellenborough C.J. The second indenture 
is not to be rejected as an entire nullity ; although it be 
not capable of the legal eflect for which it was intended, 
that is, to constitute an apprenticeship, it may serve to 
indicate an intention that the service should not be con* 
tinued under the original indenture, but should begin 
de naoo. I think this case is concluded by Rexr. 
Chrisicnoef which was decided on a review of all tbe^ 
cases. 

Baylet J. In my opinion, this case cannot be &irly 
distinguished from Rex y. Christowe. In that case it 
was settled, that unless there be a consent to the second 
service under a recognition of the original binding, a 
settlement is not acquired, and that an instrument pur- 
porting to be a new binding is not such a consent Is 
it possible in this case to say, that the second servioe 
was a servjce with a consent of the nature above stated, 
when the time and manner of service are diflferent 
from those under the original binding? The second 
master had not the same rights with respect to service 

as 
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as the first master, neither had the apprentice the same 
rights with respect to his employment. In truth, the 
second indenture was made with another view, and agphui 

The Inhabiu 

shews that it was never intended that the service should ants of 
be continued under the first, on the same terms, or 
ejmdem generis^ 

Abbott J, To hold that service under the second 
contract was a service under the first, would, as it seems 
to me, be not only to draw a legal conclusion without 
premises, but contrary to the facts. When the parties 
executed the new indenture stipulating for service for 
another period, it is impossible, I think, to say that this 
was not a new service under the new indenture and not 
under the first. Rex v. Christaaoe appears to me to 
govern this case, unless the circumstance alluded to by 
Mr. Scarlett makes a difference. But I think that cir- 
cumstance does not, for I consider the parol agree- 
ment as entirely done away with by the subsequent 
instrument. 

HoLaoTD J. I am entirely of the same opinion. It 
seems to me that the second service, being inconsistent 
with and in a different character from the first, must be 
considered as a service referable to the engagement 
widi the second master, and not with the first 

Order of sessions confirmed. 
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W€dn€$day, JoNEs, Administrator, against Wiijjam0. 

jtjjrU30Qu ^ 

Adminisintor '^FHE plaintifl^ who saed in his representative cha- 

ecMtoornoBsiiit racter^ was nonsuited; and now Tamton moved ifr 

^Sr^Sl^S^ «rale to ^" ^^^ defendant his Gbtt% stating that he>had 

I^um!^* ^ ^ affidavit shewing that the plaintiff must have knowa 

this to be a groundless action. And he cited Uanfe$ v. 

Saunders{a\ and Higgs v. Warty (Jb\ as. authorities that 

an executor or administrator is liable to^ cosl^ on a 

judgment of non pros, but he admitted that hf^ \^ po 

authority extending that liability to a nonsuit < , 

Lord Elunborough C J. An admioi^if^x^.j^ in 
general not liable to costs, but this ip iful^^t ^a^sQnie 
exceptions. But how does this appear by tbe record t/o 
be an excepted case ? 

, . ^1 
Baylet J. The reason why executors or a^QQims- 
trators suing in their representative charadAr ai;^ nqtlii^e 
to costs is» because they are not within the sti^tc^{q]. , 

. . It 
Abbott J. Would it not be ground of error on the 
record? Here the plaintiff declares upon a d^vse of 
action arising in the lifetime of the intestate. 

HoLKOYD J. My general impression iS| that for. a 
cause of abtion arising in the lifetime of a testator or in- 
testate^ where the plaintiff cannot bring the actjon. in his 
own right, costs do not attach, {d) 

Rule refused. 

(•) SSwr. 15S4. (b) €T.R.9S4. 

(c) SSir. 8. c. 15. {d) flee CVv. Jbc. SSS. ffaywerth ▼. Zknhi, 
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PuTLArMD' the elder against Nbwman and ^TJ^f' 
PuTLAND the younger. 

IN JSritUhf tern}) 1806, the'plaintifip signed judgment for A usinfack$ 
Unec«iHU7 ^ 

800Ctf. debt, and 80f. costs, upon a warrant of at- rerivethejudg- 
tomey executed by the defendants. The warrant of jmt and ^j, 
attorney did not conjtain any authority to the plaintiff to eui be^cd 
' issue any writ of execution upon the judgment after one 
year and a day, * without a scire facias to revive the 
judgment. 

In Micfutdtkaif tehta,' 18] 6, the plaintiff sued out «i 
degitf without entering any award of an ekgit on the 
judgment-rbH ; under whieh writ, on the 29th NaoenAer^ 
the sheriff seised the goods of Newman^ and extended a 
moiety of the lands of the defendant PuUand. 

In Hilary term last a rule nUi was obtained for 
setting aside the writ and execution, because a sciir^ 
Jaciai to revive the judgment ought first to have issued ; 
and aflerwards the plaintiff entered an award of an el^it 
on the rdl of the judgment, as of the same term with 
the judgment, and continued it down. 

Marryatj who now shewed cause, contehded, on the 
authority oFSeymoury, GtetwiUe(a\ that by the practice 
of the Court an award of an elegit^ with continuances, 
might be entered at any time; and, therefore, the pro- 
ceedings in this case, which, he said, had been taken in 
strict confbrmlty to tiio^ in the case cited, were regular; 

(a) Carik. 2S3. Comb. 899. 8, C 

N 4 and 
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ifaiY* and as the Court, upon that occasion, being informed by 

- the clerks of what had been the practice for many years, 

against held It. U> be the law of the cour^ and ordered the 



^^^f^;j^ 



execution to sland, so.^mUI tbt;y);do .ia the ptesent 
iG\stance. And b^ asid^ tbut possibly tibe reason for the 
distincUoD in practice ia rtq)ect of tliis- writ and other 
writs of execution might be^ thai the oCbeiB wiera dom- 
mon law executions, this was given by the statute of 

Bichard»m^ contrd^ dcmed that there ww .may solid 
reason ibr varying the practice between writs of eUgU 
and other kinds of execution, in all of which'the|daintiff 
must have a scire Jacias to revive the judgment after the 
year. And he said, that the fair mtdenrtMidiBgof the 
r^rt in Cartk* was this e that the awai:d of the Hegit 
had been entered on the jtidgment»-lM)U within the year, 
although the taking out the writ was long afterwards ; 
for it seems that the doubt which the Gourt entertained, 
and to which they were at first inciined^ wa% Whether 
the elegit ought not to be taken out within the year; 
and if the entry of (he award in that case were tea siig- 
l^ed, then had the plaintiff made his elecdon within 
the time: and so the cAsil is distinguishable finim the 
present. 

Lt>i*d EltumibftouGA C. J. I feel much disposed to 
Uphold an authority of such long standing as the 0ae 
cited, and have, therefore, anxiously looked about to 
discover some scintilla of reason for the practice; but 
"what is there in the nature of an elegit which shoald 
furnish a different rule of practice from that which 
pervades all other executions. I own I cannot discover 

any 




NBWttAK* 
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any possible reason for a difference. The reason why a 
scire facias is required after the year is, because where 

* PUTLAXO 

the plaintiff lies by so long after judgn)ent» it may be ^ggamtt 
presumed that he has released the execution, and, there- 
' £Mre^ the deien^nt thaH not be disturbed withoill notice, 
•ad having an opportunity of shewing cause, if he can, 
why exeootion ahottU not issue* 

BATLtT J. At the period when the case cited fnMb 
Cmrih. was detenniiled> I believe it was generally sap- 
posed that li writ of habere Jacias possessionem migitt be 
sued out after a year and day, without nevtving the 
judgnentby sm-ejifanas. Since timt ^me it has been 
faeld^* that the. lessor of the plaintiff mast have a eci* 
fat. as oi ether otises.(a) And I can see tvo reason 
lor any material disttaction between the present and 
other casc% the mischief ap|>iies equally to tbne as to tlie 
othen If, as has been obeerMsd, an el^it be given by 
the statute of W^bsU S., so also a scire fada^ ises by tbe 
saiMs statute. 

Per Curiam^ 

Rale absolute, widiout tosts, tbe 
defiend*nt vndertaidDg not lo 
bring an action* 

(a) See 1 Salk. 258. Wiihtn ▼. Barm. 2 JJL JU^m, 806. 8. C 
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^^*2d, ORGiLt against Suirn and Another, 

TlM riotous de- /^ASE upoD Stat S2G.S. clSOi tfaiiist Mo ci Uie 

moUshiDgor V.^ 

ftwmt for the iiibabitiuito of the hundred of. WeUGouoief m the 

ftmai».wotk countj of Leicester s and. the plaintiff decUrea Uiat on, 
ofibice for *° ^^ ^ &^ '^^ ^® ^^^ bundfedf divers persons^ un« 
53(^8/11a^ kaown» riotoualy and tumnUuousIy assembled together 
nmeS^^uaiiiit with force and arms, unlawfully, feloniouslyi and with 
te hondmi, force did demolish twelve frainee of the plaintifl^-. such 

SMrwch fnunci 

vt not wHhin £raines being engines used and employed • fay. him . in 

tfM nmntug of 

fhmwQtdmfg^ ^carrying on and eonduoting his manufactory of. frame- 
act work lace; and did then and there demoli^ and de- 

istroy 20 lbs. of Mechlin thready, 5Qj^ oif coHm* an^ 
100lbs« of ne^ then and there b«Hig id the /renies; 
^t plainjtiff gave notice of the offence to ^kmbo ,.eif the 
inbabitaQis of, &c«; and that he was: examined,. upon 
•oath before a magistrate^ as requued.by the statute; 
and that he has received no sads&ctioa or. .amends. 
Second count, omitting the thread, cotton, and net. Plea, 
general issue. 

At the assizes for Leicestershire^ there was a ver- 
dict for the plaintiff for 400/. for the frames onIy« 
sutgect to the opinion of the Court upon the follow- 
ing case :^- The plaintiff at the time his frames were 
broken, was a lace manufacturer residing at CasUe Dgn^ 
ingtofij in the hundred and county mentiooed in the 
declaration; and carried on his trade in a factory 
erected for thepurpo^ adjoining to and abuttjyKq; fpon 
bis dwelUsg-house. In the month pf Jjprit Iftl 4,. t^e 
were twelve lace-frames in this buiklipg empkiyed in the 
carrying on of the plaintiff's manufactory, in whidi 

frames 
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.firames diere was a quantity of Mechlin thread, cotton, 1817. 
and net in a course of working. In the night between 
the 10th and l)th of the same month, tbe^hovae of the 
plaintiff was repeatedly fired into by a number of per- 
8on3 unknown, riotously and tumnltfiously assembleU 
together ; the factory wA^ at the same time broken into, 
and all the frames were broken and damaged, and the 
work in them was also damaged. The frames were 
made of wood and iron, and each of them was fire feet 
diree inches high, and six feet six inches wide, and 
weighed about six hundred pounds. These frames were 
no part of the CfMstory or building, but might be moved 
from one place to another, and set down in any room 
and worked th^Hs ; but they oouM not be reaK>vedfn>m 
the roofiis^ where they were placed, without being taken 
to pi0des% The fhame is woriced by a man standing at 
it; and as it works with considerable rapidity, and for 
the purpose of keeping it steady, an iron bar let into 
the fmne is fintened to the window-^U widi nalb» and 
two pieces of wood are placed in an oblique direction, 
one end resting upon the floor, and the other fastened 
to the upper part of the frame. The notices and other 
preliminaiies required of the plaintiff by the act of par-^ 
.Uament were proved. 

' The qoestion foi^ the opinion of the CSourt i^ Whether 
these frames are within the meaning of the statute 
59 G. 9. c. 180* 5. 9. ? If they are, the Terdict to stand ; 
•if no^ a verdict to be entered for the defendant 

J.Bit^mfi fat the plaintiff; referred to several 6f^ 
statutes recited in the preamble of the statute in ^lues- 
tion, which, he said, was intended as suppleftiental to 
thclmi th. I G.l. sM,2. c.5. (Riot Act); 9 0. 1. Ci2S. 

(Black 
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1B17. (BImk A(4r9«.,fl. c.Sd.; ^I&%ii24. In theM, 
k'SaM» a nme^ir is given ngiimt the bimdred fiir d»- 
«iaga» by the pvlUilK ^of^^.w detnoliehiitg the species of 
fnpqpertj iatendecl to he secured ; and conprahendTe es 
Abftfuia ibe desfription of tk§X propQiljjr) estending 
jwl aa]|r ID -ilwdiiiig^ioiMflb &«• bot to mUlt aaden^ 
guM ID adUkrie* and minet^ it 'seesaa iiEom4he'i«di»l 
f£ the etaftnte 5( GL S. 4:. IM. to hmm bcM necessary 
that aK>ra eftetual pnnrision should be made for the 
ftfotecdon of property not withia tke proyliio^s of those 
mm. Wberefbre the Mataite sMtkea it a capital offisnce 
if aay parson or person^ riotously wd tomultuously 
asseaaUed together, shall with force demolish or puU 
down» or begin to demolish or pull down any erection 
and buildings or engine which shall be ttsed in the carry^ 
Aig an «g^«aiy trade or matmfiwkn^ ifr asijf iranA efany 
itmde «r mmm^meiwjf ffgo^di^ vmneh or tnerehandiwe {a) ^ 
notd il ennotsi that persona injured by auch demolishing^ 
wboUy or in partf of any each ersotioo, building, or 
JMgin^ ahatt be SBtidBd to resorer Ibe jrajna. of the 
And of «ba nmabinary hefeaging tbeaeto or used 
ua aumner provided by the Biot AQt# {b) N»- 
iUi^iit ahouU sean^ «an bo mons ^xtrnprobep^ive or 
ekarer iban the kdguage pf this hist of a scriea of aots 
•CpatUimant, ail sn pmi mutm^ Witb reelect Id the 
fimt <of this seiiea it has been ai^ncli^ ^h^ being a 
anamdiiJ JaW| and.therefbre entitled to a Jibetal oo»- 
sdniclftoa^ ic embvaeds die goods and fimntoia ifi the 
hdusei arbiah ate, not mention^, aa well as the house 
«taei& aMskk iMQiiaMdin. th|i( 9^{fi)l andjt ^vould 
W^tmngaiiiP tkd>«$^ of, t o»i Uwtju| i Mponthe pmsent 

<a) S0ct.2. (A»)#fswf, . isi^imfjUe^. Ja^e t. engan. 

occasion 
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occBflion were to be v^fwsed. But, in tnitfa^ Uw aii^ it 
qaottioQ does not require the Hid €f 41 lidiml ^ov$Mti^ 
tioo; for try it by the letfiar, and the w^tAt wilLh^tbf 
iune. Tht Istfeer saysi ** engine usfitl in the oiwvyiqg 
cm of My trade pr oMtmiiiMtory/' it iti na^ tOhSmni I9 
any particular tngineor tnid«9 #ndiare ttQttMi#4mMa 
engines according' to the very Utter of chut description? 
The word engine is deined by «fi6 oF liie beat phi- 
lologicftl Bt^M autkQri«iQa(0) to bt ^any nacbotiioil 
complication, ianbickinriona inoaomeM^ and paita 
oonear to one eftet;'' doabiiaeai ttierefbnit, Uieao fmim 
cooai atrietly nithio that dofinidons aftd ihal tkaj a#o 
Mmd in' a trade or manofiMslofy ia apparent mma tile 
ftatement oftbo < 



MMleTj eontrd^ admitting tbat the alat B% G. 9. 4k IMi 
was passed in extension of the former aaia raciiBd> i»<il| 
preamble, argued, nevertlMless, thai the frames in ^fvaa* 
tion did notfali witbin the meairing^of tiie wordeHgSm^ 
acc6Mit^ to the tme constmetion of the act« .Tbf 
word engine h foandibr'tbe fintr tininin tke aat i^0.f* 
e. 20.9 where it ia* confined tt> engbMs for dnini9g»»Ma 
or dta^ing coats out of eoat^^miMs r and the act spnaks 
oP Mting firs to, baming^ demoliahnig^ and pidling 
down' the same. And it ia MmaabaUe that fihoilMiaff 
estpreaslon of damoNshiag' and 'padling4bn% Phials is 
borriowedfrtMtt'Uie Riot Act, |ie»¥aA»tho whole eewaa, 
down to the «ct in ^fttfestion} iKbeaoa it in pining ijiat 
not e^eiykind'^f ^i^newaa'aMantytibniauoh Und) of 
engfne only to which ibo expnssaioniofi denialiaiiing!^«nd 
pulling down may properly be^apfbUtcb Tha6«hni«f«id 




(«) JMaiae'a 2lN«#tMQfk 



IW GA6BS tN EASTER TERM 



Omo^ 



1B17« k cqiabk of^ a more cnki^ged Bense in the imsabdlmrj of 
adenoe eumot bo cknidd; but if'tbat k to lervo as a 
Fula fior conitnuDg' tbit aot^ thea aqniiBing-iwbeei iMidd 
be vkUn the oct( and accerduig.to aaedierdefinittOB 
bcMerowed from Ae Game: authority, the woid lOfiaoa 
^ ofiy M«^i0iMH^/'' fiv irhicb he qootes ^^ 

- He l«k« the gift wlA r cf^ f iP M^ 'arti uttttds 
Tbe little e^^ on hif ftogwi' «n4s.** 

S6 that there is hardly a^ infCninieiit, however animite, 
which would not satisfy such a rule of oonstriictioii* In 
common parlance, however, frames such as the preset 
are not known under the term engine; the. trade Joiow 
tfaem only as koe-frames or stocking^fraaies. Besideq^ 
the word engine is assodated in tfae^ttet wiUi olfcmsi 
wUch idford a key to its meaning; '^any ereqt)on» 
baihSc^ or engine,'* must mean an ei^Q ffUfthm 
gmerts with erection and building, ancb as those wUch 
•erre to set a whole manufiictory to work, the demolkb^- 
ing of which was the prevailiog raiscbief at the time of 
passing the act. At this time» also, h is notimtneteriaL 
to noticei there were acts subsisting fir the speciaApffO^ 
lection of stocking and lace-frames, particularly 52 Qi % 
c*19« passed ia M>e very same session, and but.a.fevf 
months before the passing of this act; yet these are not^ 
mentioned in it, which could hardly have happened^ bad 
it been intended to include them under the same pro* 
visions* These special acts provided against the bifefJb- 
ing, destroying, or damaging, which being en.^oj^^ 
that nnght be committed seoretly without open foro^i ^ 
in tb(^ ease of derooUtioH/ or pidling dewn^ tb^ gaveooi 
WDedy ageinst tbe.hundredi beeaese in' aucb'oif»:M> 
negligence could be imputed to the hundred ; but the 
5S G. 8* c. 16* makes the oflfence capital. This is re- 
pealed 
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pealed by tlu M Ok d» c 4&1 irfiidii rsihioes'^lhe Mbnce 181 T* 
from a capital to a transfiortaUe 'filoii^. - Xinr i£«lhe 
argmneDt ' iiir * the ptaintifl^ ' tbat the domdisfaiiig tor da^ 
stniotion' of diew (mmes is witlnii 5tG. S. c. 180* bel 
goody then is thtee a maiki&st.inoenghiitgr- batwoen'tkair 
act and 54 G.-^.c«'4S., fbr then the sanSeoflBsnca^wilf 
be both & oapital.fdoiqr and a transportable felony at 
the same time; Ibr if the hundred be liable in this 
acfiooi then most this office be a capital felony within 
the5(l'6;S.'ir;I8a(a) 

J. Bnlgia/f m repty, maintained that there was no sueb 
ineongriiity as imputed; for the 52 6. S. c. 190. wti§ 
ccfnfiited to riotous* demolitions or destructions^ the re-* 
peatthg act 54 G. 8. r. 49< to sudi as were accdmpUsbed 
wllhout a riot; bcftween which offences there might \Hi 
good reason for dtstinguishing the punishment. And 
to a quiestion from the Court how he reconciled the two 
acts with reference to a destruction by burning, whioh 
tbe 51 G* 3. a ISO. miriiea capital, although unacoom^ 
p&nied by a riot, he answered, tbat the l^Iature might 
Well be supposed to harre int»ided to leave that sort of 
destruciioh unmitigated by the subsequent act Witb 
Mf)#(5t tb the limits sense grten to the term engthei 
iVhich would accotiimodate it to the expression of jwff 
d&aon^ or demdi^^ he denied the prc^iety of any sach 
restriction ; but admitting it, he said that the frames in 
question 'from their weight, irora being ^xed to the 
buikHng ew neceBsiiiOe^ atid from their incapab&lty of 
being removed without being tsken to pieces^ were of 
magtiitude and solidity Sufficient «o satiif|^>^e Hmittsd 
setise'of theterm^" 

\a) Bad ▼. Oiarke, 7 T. iZ. 49S. 

Lord 



ifunniifitfri i& &Miitf ii£ ih^ nlaintiffifl flfifiiliiininMi iImL it 

die mM» of «j^rqrfi« W -^ «tr^ ^fHilb Wv^«* tM 

i» 10 be nooqpted io » mifk iB0r%)Mml^Tii»||il^C -''^i^ 
two acts of parliament paai^ in «j|^ |||pi|^<f9sbli|(^«V» 
veiy distinct ot|ects; the first Jyst 4ip> t^liiMli|)|ov«M-> 
<4»e& «ppwcMwii^ nmm^ #!» "iWif ^«^pAi I h rmfct te' 

it^doosflPtpr^vji^ WJirm^^X.RVifMitlieltiaitliii* 
il niffyed frt fcU pf n^li«im«.imfc|He(^|^«d^ 

tlMi mmm wh^r^hf Aa JtrajMn^fdirjlMilto^ iMfbiis 

(9f it. 1^ we ar4i engegf^l vMi (1m iir|Nlni*t.i«hdaft 
Iq ttie e« fi)V the piKm<:4M|n o{ \^ tfiede<:U^ ffl MH w> / lW 
u(eiMU bjr wh^b the un^e j» im^ntd PiM AheT%^»^np 
r^ip tp i^lit of tbjsi ttie ftf^ ja ^^|iit ap^^ks ti S^uy 
fr^99i99 Q|7 nu^binet or ^ng^ tHfv^. awMwl.^'/ )$9d 
$ffi^ it p|lrtip^llil:isea '^^fiiy.fwi^ m94)HiwyTe9fpq<^ 
toipli io^trwiep^ or i||ei^il«^ k^ianiifw th%.iiiofJni|g 
nd i9i|lMg of ^^y sw»hcfri^nMli»fH^l%vil|ii^MA.pieoe96V 
end. it su^jef^ft tQ tb^, pqml^ ^.i omiipl pihijsli|Qe«t 
pei^emi wbp ^heU be iloujid gHiltf of^ihe^tiieUefteqifi 
mischief tb«re de^firiMi h MIP», iiift«r^«M!fh>jrt«.^ta^ 
MCfvMtQ,tliekaUl4l^n9i }b« tJ^-iin^ty witolllieavjiir' 

the act with whidi we w^ fkt^tpf^fm "rfieiHieA. tbenwwd 
€iitgtite b also |ise^; b}i(^ i^eom jlPjPte.dtqjieienilrf a- . 
different interpretation from that which it bears in the 

other 
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oClrar uMi m imeb'M IT it ImIJ been a dflferaiC word. 1817. 
TlM«b^tf thbtfCt^iMtiiegenerdpititecnhm T^JTT 

|Nro|Mrqr4ftr Ato Khig^ir soljects engaged in Any trade or ynVt^ 

. 1 ' , 4 Smitii* 

muBlmOrfj Adi^aotf • speoU proteetion confined to 
MMne^ pMrdtiilit''tHNie« Vhen M\ti look to the langaage^ 
of itr "^db^ bRAiUWly Ma'#Mi^ Ib^ce d««n6lteh or 
pnU AMr% ^r %e|(hi'lbM#«nMiA or puU'domi, any 
eMttifOiliaftd^balldilig, oj^'engine, whrdi shall be used in' 
the ci rryi a g ' «nf dt cAiidttctiAjg of any trade or manu- 
factory!^ Vow ^Hacptta^n demcKsh or ftH Anon is 
borWflgd'flNNii die rict 1 0. l.» and is to be foand in the 
whole aari^a^^oC tfto downwards to the act now in* 
qi]e$tloa|t*ft iihkh Idate, as one should expect d 
prioH'tk}k^lk€ ^ df sndh an expression, to fiibrics of 
a Aidd' ^T ^pcMwieftt ei^eetibn. 'Eneetian And buOding ' 
ansabfds^oftli-gaitoMirsigiiifidation; the first of them 
the moat so, yet b6tk htht relation to the soil; whereas 
the wotda In t^ otbfeNT act concern things altogether nn- 
cooMetadiwltb ihe* realty. Nor does the reason of the 
thing: Teqoiti) that we ahoald put a construction upon 
thia'WCM Ht^Hi whkh from the company in which it is 
foiMid wohid hn « fi^heed one; for it would be absurd to 
suppoiQ thut^ the! legidature meant to give a remedy 
against' Ae* hundred fbr damage' done to every impie- 
ment^of triide; but it may be fiir otherwise* where the 
damage arises fiom the demoliti<m of some powerfiil 
engine donneeiad with the soil, and which, therelbre, the 
hmdned might be catpected to interfere In otdfer tb pi'e- ' 
vent Although, thiBrefore^ the word en^He is here 
used^'it'li MMt in w dlbrcnt sense fitmi that' which 
belaaga tor itvin die <Mb«r aet tiris act constitutes It a' 
fetooytodeaioNriievpaiH down, x>r beg!n to dehidfsh 
or pall.dawD, any er«cticm, faaUding,' or engine, which 
Vol. VI. O ^ must 
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1817. must i^ean mffjo^ gusiem gefierUji, and jtbera ur no 
" remedy agfunst the hundred for damage Ux /eogin^ u»- 

agamsi \pss vfhere it 1$ av| ^^ogUiQ an^pgpus ta ,9f]t,f^rect|p« or 
build^^. Tb^e frames are, jndeec^ ift 9P9Xe ^b^gri^f^ cqih 
neOed witl^ |he l^ixildJJigi bi^itb^ ^^ f^fff^J^ ^j^q^^pf^ 
wd only so % * t^inppr^ry pmpOflie.:.,t|;qr W^ «pQv^ 
ables, like a bed, $iltJio«gh .of -i^. I&rge ^iqfnfioas.ta 
be moved away vithout Ul^ng ll)^ dpv^ ; fhfj. am 
not in their mttore fixa^}, md tb^i^qre .W>^9^ ^bat 
description for which this rcnMy wiU He^^. . ;« i 

Bayley J. I am entirely oC the; same ofuo^p^. tThe 
act 52 G' 3.. cul30. is a pen^l i^c^ mifaeKefoire .we. should 
not be warranted in emending its .coi^stinicMf)n b^pnd 
that which it fairly impoift^f md we ;ire.aati^fied, tbc^ 
legislature must have meant hy it. BefQre,the.|m9siDg 
of this act certain other acts had {)assed f^r. the pro^ 
tection of property engaged in trade, of a local and 
particular description, the property desadbed beii^ 
such as would go to a man's executors^ and no^to hia 
heir, among which the term engine occiub. Another 
sat of acts also coustad foi; the proteetioa of pcQqpor^ 
not confined to any particular bfioich of tn^eb k^^s^ojie 
of which the same, term is to be founds but; thfxe It.^ 
coupled with collieries or mines, as appertaifiinc. to 
tliem: Then came the act in. <|ue$tion^ , ioi tbe t^ljle to. 
which the word prqpartiet is used, which word may 
apply to real,^s»,weH,as^nBqR^|j property. j%t,£br^t|ie 
understanding of; the sti^tufable, meanii\K ^f 4jhf^.w9rd 
engine as it occurs iftthisi a^l^ let n3..1o9lf^'^8,^e,p|jgjilt 
to do, to J^e expression? ,^^^. whic|i jt.;isLj'|tts^(^^*. 
We find them tp b^,r^ fhf^.dqmQlisfi or p^jl di^w^ wy 
erection and buildings on.eqgjttG^ whicif: ah^U be.uacd^ in. 

the 
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the carrying on any trdde or makiufiictOTy." We are 1817* 
all conv^^anC With the fiict of there being many engines 
used In the carrying on of various manufactories, Which agamu 
at^ '^u$dm generis ^ith fire-engines erected for the 
draining of collleHes, mention^ intheQG. S. c^B.; 
and in this iiense the word i^ consistent wkh the fbrmer 
acts. But iF the legislature had meant that the act 
should* be understood as applicable to any instrument 
used in trkdb, is it probable that they would have con*^ 
tented themselves #ith the use of this single expression 
to manifest such intention, and would have omitted the 
word mkchine and other words appropriate to imple- 
ments oTtnide? ' I think this could hardly have hap- 
pebeld.' We find la the act passed the Verjr same 
session for the protection of the frame-work knitted 
manuffjctory, where one object was to protect the tods 
of the trader a catalogue of words descriptive of the 
various nui^inery. Compare this abundance of ex- 
pression in the one act with the penury in the other ; we 
have therc^ ** frame, machine, engine, tool, instrument, 
and ui^nsil,^ here the single word engine^ and that, too^ 
m conniption' with the 9 6. S. c. 29. I think, therefor^ 
iSt^i tMs being an act in continuation pf former acta^ 
and one whicli ABk;ts the subject capitally, we are bound 
to give It that construction which is in conformity to the 
acts to whi(^ it bears relation. 

Ai^B&nT 3. I am alsd of opinion that the plaintiff is 
lio't^'ehtiAe^ M ri^cbVer. The question is^ Are these 
fiism^s'' edging WKhih ' the meairing of the &2Q.d. 
cilirt^f^hey^caflnbil)^ so within th^ meatfng of s. S., 
ludless the detiiolisHihg'them would be a capital fblony, 
within the meaning of str'l. atad t.\ akid if there is to be 

O 2 any 
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1817. any departure from the natural construction it shonid 
be rather in restraint than enlargement <ff it. Kow the 
word engine is a word of very general signincatlofi^ and 
its meaning here must be sought out from the act itself^ 
and the language which surrounds it, and also from 
other acts, in pari materid, in which it occurs. The 
act in question is aimed at the outrage committed by a 
demolition or pulling down, or beginning to pull down 
or demolish ; that is the ofieiice described in' tne second 
section. This expression of demolishing or pulling dcram 
is not properly applicable in a serious sense to things of 
small dimension, it is sometimes, indeed, applied hyper- 
bolically to minute things, but that is not a sense in 
which the legislature can be supposed to speak; and the 
term beginning to demolish or pull doom denotes that to 
complete the act would require a continuance of force 
operating upon the subject-matter ; whereas, as it respects 
these frames, one single blow, with a sledge hammer, from 
a strong arm, would probably complete the ruin of them. 
We find also that the word engine is used in association 
with ^* erection and building f*' which are things of a 
permanent nature. No^ these frames are fixed to the 
floor, not as a part of ihe building or erection, but for 
tbepuVpose of keeping them steady when at work; and 
the case states that they may be renioved from one part 
of the room to another, although not from one room to 
another without taking them in pieces^ w^ich is probably 
on account of their size, or it may he that they are of 

too delicate a texture to be removed without It ; for I ' 

" •! T. 'i'> I- ♦ . . 1. .; ., .^. ., , ' , .. 

believe the mechanism of them is very delicate. Xook- 
ing, therefore, at this act by itself, I should be oT opinion 
that this is not an engine within its true meaning. But 
when- 1 come to collate it with other actSi this opinion is 

very 
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• . » 

very stroQffljr fortified. ,Of the previous acts die first 1817* 
comprehendecl dwellinff-house» barn, stable, or out- — 
house (a) ; another extended to mills and to engines for 
draining collieries or mines *(£); this extends farther, to 
erections, buildings, and engines employed in any trade 
or manufactory ; but still t say they must be engines of 
the same kind with erections and buildings employed in 
trade* . Again, if we consider this act with reference to 
the laws which ei^isted for protecting the lace and stock-, 
ing-frame manufactory, we find that the legislature had, 
in the same session in which this act passed, provided a 
further , protection for that trade, by constituting the 
breaking or destroying of frames, or other instruments 
used in t^at manu&ctory, a capital felony ; and shortly 
afterw^ds, by 54 G. 5. c. 42*, they mitigated this 
pent^lty to a transportable felony. Now if these frames 
be within the meaning of the 52 G. S. c, 1 30., whereby to 
bum them would be a capital offence, is it possible to say 
that they are not also within the 54 G. S. c. 42., whereby 
to destroy them is only a transportable felony? And 
this would be to make the same offence a capital offence, 
and not b capital offence, at the same time. Hiis con- 
sequeqce has been denied by Mr. Balguy, who escaped 
very ipgeniously from this' dilqpima by arguing that a - 
destruction by burning is a capital offence, notwith- 
standing the 54 (t. S. c. 42., l)ut t^at a destruction by all 
ot^er meanS| if not accompanied with a riot, is mitigated 
by that acL And perhaps he may be right in his mode 
pf deatlng with this otherwise Tncongruity ; yet the dis- 
tinctipn is so nice that one should ^ave expected the 
legid'ature would haye expressed it in plainer terms, if 

(«) iaT.W.2. 6.5. '■'-'' (A>9G.9.c.S9. 

'OS their 



194 CASES ZM EASTER TERM 

1817. tfieir roeamng mm, tbat where tfaese wm a destractMi 



Oftonud 



by burning) or m PuxiniUtom breakings jthcii;f«pitBl 
qr^~ punishnuait should* msi be reinedL Hilvw«billiUiiiMgr 
be, for the teosont «bove stated^Ianittf opiniOQ^tilMit 
these fnunes sore not witUa she meimh%^afi lliciifi9'&^ 
^•180* . I >, It 



HoLROYD J. I was not pmssnt wlieii ^the^ 
ooimsel WAS heard in chief on the purt loF the pUatii( 
end, therefore, diaU edd no&ing farther than io sdjr 
that I see no reesoD to di&r fiom the • inteqM ta iatiea 
which has been given ee this net hf theO>nGt i-nmiht 
contrary, as far as I am able co judget off it,. I t^iak it 
^ right kiterpretation. » •! :. r-i ., . ., 

Judgosentfor Ae iefadint^ 

v. 



■ r'Mj 



The KrNG against The Inhmbstante ef A^b . 
^ ' Saints, WoR0B8Ti>R* . ft | •. > 

OnaqoMtioii TTPQN appeal the sessiims cQiifinni4.m.qr^:i^ 

tiie pauper the MBDlOVal of &4i«r JVasnVMVIf r QlhWi^jS^r ^S^^ 

^wedTher JFiBM^ frow tlie pwsh of CMJMfll% in tfre^uDt](,Qf 
mS"rJSS^ Gfaic«lrr, tp the pwiiiH of mSait^ ia 4lw ^.rf 
to piSlS to*' FFofwi/^n subject to the epi^iqn qf tbiil fio«rt,iWf,Al» 

marriage with feUoWlllg CaseSr:- ; >, ', ' ' -; :-,. -t 

C» in order to ^ ' 

get rid of the The appellanu . ha<»ig. prpdiu^ec) . Hb^, . P^WKA t)|e 

cflRBct of a Bub- 

wqueDtmar- counscI for the respqi^|d^tf b^gytu fli^.i^We bs q^iflg 
i£?pauper: a Witness^ named Ann Willis^ for the purpose of proving 
wMa^p^' thax she had beea fwcried jn/^irfiwrf tp, oo^ Qwg^ 

tant witDeM, 

Ibr Cnot liaTbg been called as a witiieSB, the'dM n6t eoiilradloi 1]fm» tf*9 bar aMaaae 

ooald not be med to crimioata hinw 

Willis. 
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WttHt. Th« ostmsel for die- apftelbnto objected to the 
cotqp^tenbsr afTiitftds^itiMBs^ deolaring •ihemfl^lFes pre- 
pw^'^MdvepMidilce bf ^Afe* 6!ibsft(|«ei1t marringe lof the 
kdAa&Bit^ Wmis lo^SUier the^paitper ; but the Coaft 
AeidtHHrtfA ib^wimit the nXtaoAi ' 8faf pfoved- her own 
marriage to George Willis about fourteen years ago, and 
that a paper which she stated to be a certificate of that 
nia r mjje -bad< bmrgmar heir by thfe minister^ and by 
tertB^ Mr. Jtevqm^ the joirenieer of the parish where 
afat then rtsided^ bnd Rtrren was in court ready to 
proftT'Up haringrcoeiired Ae said certificate of the said 
iffbmsj «nd tMuting lost it, and he was ready also to 
hai^e given, parol ieslinsony of its contents. Another 
witness proved that Qeorge Willis and the first witness 
eobabileA togcAer «s' mdn and wife, and had three 
children then alive: that the settlement of the said 
George Willis was in the parish of Sandhurst, where he 
was bom : that he had been lately apprehended as a 
vagraitt fb» leimi^ tbe skid Ann^ bis wife, chargeable to 
that parish, and conviotHi of that ofieilce at the quarter 
Sessions for this county: that Esther, the pauper, had 
^ift^l'sMl€^6ntffl the at^pellant*^ parish in her own 
n|fb§ aia'tin^lc^ wbmim, about three years ago, but had 
AiltiiH '^ '^^' dflfth Deeiniber ]6l5, married the said 
iSet¥§e fPUta / #taieh fatit Was proved, as well by tbe said 
|MifM!r^lrbjr ttlibth^ MttMid, wbo< lAras present at thtir 
marriage. The counsel for the appeHanta- submitted t6 
Ae GdiKlth&C'tlkM^dtoce bP Ann Wiltit should be 
%Vfii&t oilt; Whn»rihef 'CodrC i^^ed; > 

-JStt^lM'aXiA'Ctm^beai ky stipport of die order of 
seasians^ argued (that Jan Willis was a competent witness 
to prove her marriage with George Willis i and they 

O i said. 
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Hie KiMa 

agaimt 

Tbe Inhabit- 

anu of 
All Saints^ 
WoaczsTia. 
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mT- W»<J!r .^fe*i« <«J<«' *o waiWiW^«hi»,[H)sWo»!it mm Mt 
^j=j^ iMsp^f^J%i1«^j4Mi>«t«i Ah^if*!^: i^ .audi wife 

Worckst'!^ the interefi; i^^^lmbtA^ ^4imlb w^lbbiiMlliiriti codtno^ 
versy» as where either of them is party to the record. (6) 
^ ««M>fi9f^M isiSK^b^t^vM^V^ifUlcl^ «bd 4^aik a 
wi^(K«s» who ps9vit»4>frt9ii}5%^ai»djll8orMHav^ 
Qfthat'VUQf^^.witb a vi^WroCcDDArauiigrbis^earidBiKe; 
ifxi^ wi6y instead of cciofirinljig^alMuld ctBltmdiatihar 
bHfl>an4s this te9ti«[ioa^ yi^^cofdin[gpi/IO!.tIterjiAx;g«Mnt 
b^sik^ at tba sessions) t^ia^t hfi n^eoto^: olbMriaetsiiqiay 
t^f^ .to .A^yf her busbaifd gplitey^ jofiipaqiffyii 'uBtft 
^pi^4i i^^^V^ I^ ^ straii^ .an^aiy ifi.tli^.JbW^^Urftha 
9qiiq[ietpincy. of sL,/cme covert to^.bo fIjHitiMMJidiauhl 
di^p^od i^oci isb^eE.bereti4eQie wouUiciD^wopUitiiit 
flp;ee^?ri|Lbtth« evidence ef her httiihaiid|>.biS'ititefes(4M]t 
\^g^ 'w Utigvition.? 1% seaioi^ iad^ody as .if > fcanq auek 
dpctrioe liad.led to the dec^ion of Mi^ v^Cimger{d^ 
wbare^. upon a. qaettion touching the wilI^QicoDt.cf.^ 
i|8d A his wijfei A* ba^mg denied « fimmr ^manis)Bpa 
wjtb Cf| C was held an iocDmpeteiM.wilvflfs to larove 
ih«l^4;panrtag». .Or, if Qmt wot Hot'lbe-gntUfld of tha 
4^ci|UWf it w#a p6rt|ap0riip0B th^ pwgqy to tbatimaltafld 
iffl^ ^ sMU J¥»|i ^Iff ^id«Md.'i«htfch..may>%teluL to 
<9;|ni^ta,^sacb Q^ri ajpr^ififil^ilipQnjwUdkthoisiUiig 

tyjttPRIWli ^<^V^.<b^ 9«i»rfc)'p^^).itI0lb thUjg^imdjeP 

the 
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the kKerest'iar'^e^basbMd <Mr mt^ h^ ebncemed in 1817* 
the iiim. «viWS«fc{rd^t^Xte%il^ir< isMttM^ die .^^^ 

badi Ho^gi9e« 4«ideHi^ «B4it>blie eiUe^of ^O^NT. On^ ; ^^ "^ ^ 

-lAmlv OISbkii^ atid^ 2\M^,M)dnf^ argued that Res 
TuCM|:ei^ilMla^dedghre^ of 'tbi« question; for although 
in:jlbdtieaseitli<^ibaiMnd >#as 'otle oF the patties mdaded 
iaiitheboidBrj Mi^'MAntfraU^^tirf had been catted as a 
witneB9^iiandl*deili^'his fiyrnaeif marriage^ in which 
vopatt kidtfReto&omtbe j^MeM case, yet having been 
deeded {afpivfhippfititdpje «bat the law^oes not permit 
hiUbtuid^/dbd^^ifti H^ gi^ -evldenee diat may en^en tend 
tdioribiaaieJeach others that, decision entirely disposes 
ofithciqni08ent.osBtt< ^'In 4eHfering judgnient JMmstJ. 
is>aet»ort^>tOiliaM'Said^ that *^ a laarriage in Jbct bad 
besa powecliiMiifatbtie^woniatH then another- woman. was 
pM)ed4»4p^o«e that Uie had been before married to him^ 
ahdiwaliihislawftilwire.'* 8b in substance is the case 
o^Imt; for aMiMgh tbe respondents, contrary to the usual 
eooss^ iof '^'pnMeedhig 1^ first escamining the pauper, 
wfto'l9otikljhKrepro««d her iMarriage, began by cslKng 
llMf^cstyif^ fti>|A««Ei6i that «fa(di'hfld' before been married 
taiahd>wi^iftheiiatrfut>'iriftr of the same man, yet this 
qpntas oflexumimagilie^ifiMe&yes invent &ra»^f and by 
acUodbaf Aift^^io oivila^AieTfite bf Ittw^ will tot4)ter the 
liatbrejcfl^thA* c^tffidcF)' foi' iliM wdhl4^ to iteko the 
nriaiio«UsNi*dep4fliKl«!bi^0)^ilirtlie^/«^ in mar- 

AaUmgAnyU6ti^^^^ki^ilk^f^ in the 

sequel that tbe evidence had been impj|^qp^]|^ r^c^iyed* the 
justices ^llld h^^^jilniokittfMift ':i :T^ taM^^Mra^ghion 
y. HarpHlr^ !s4n*ic6dr9^bbe with Btx y. C^iol^er / and it is 

also 
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}Ah% jOm kM 49mhhy!lMASab{m)\AaA arwife 19 not bottnd 

m^ J[iii;CtoD9dWed,^lhhieh(iirjbe i^^«^^ h 

dliWtllf bftvea&otdd her 'fansband, ^dbrjilstilM^aiight 
iipon ^aft'testioiottj^ Iwreiisfied 4'VBrrani>fer kfc up* 
prdiMiiDii ; «» ^riiorei HponisiBejoiiiti ift\ik (&?il iidloii^ 
wbetb«r Mo»]r or aoC^ If tbe'affiniative1)elfeQi)dj iuch 
finding wiU» it is iteid^ lay a go6d fotadaUDW for' pro 
«eadiQg crimtiMdly agttuisft the fmrt^. > ' ' * 'v >^>«>m 

Ij9fd SuBNB<MkOO«a G. J. W(iik tli«be9t' atMilidfa 
Iktre (Men abk to gtte to Mb 6a^< I ^anndt Hiffkn^f 
wy iopompetdiiot «£ die^ first wife. tO' gjiv^. ^vidMiA 
t#iiicbing thft liMt oCher ntarri^gBl Atthfa>pfirtdd><tf 
tibetpvoc^lng^ irfieb sbciwasicaUd^ 'riie^icontiMleidd 
ii» dfoiftl lii0ftii&€TidcMe faf tfae «ti9teiioe<dr'^»^ifli(M 
li^iy Aor do I 8irf that It Wonld fliake any ^aCarial 
4iftratloe if sbe bad* At ibe time vdi^n ahe pM^f^ Vk€ 
lact of maitiage it did Hot appear Ibat ^br^OQld 
theadbgr be iaipatabla to her huabaddi ' She-didftibtra^ 
fyw» to be examined I and ahe proved the fiwt tf Mmi 
calebnithm of a marriagel faurteen> yeani brfkae iiicfr^ 
pctfiK>a under, wkomtbe pMupcr's fidi0<to«>a:sMdenM^ 
inw^obeaferiTfedii fibciaffilnniditiiat he wsb kir MslNMHiJ 
Hdwdoealhia €vtoiinater<hkir? yOo^it&yniftiMttf^K^ 
Aiag wUbb be liada^MM to Uei^ra^^so AaitoiitYdM 
\maim tbe.iemaecf {)eijai^?: iMoinfltt^allr '(Dbeatjir 
eada faiatofto^e iialM)ibii<nrfhioh'fhe<lind givenpn^tir 
aMrfdanoeSt' 1^ MiBieaittK- dliettlM ^iestibn^ia.'^ivitet 

V-'IOf '^' '■' "T", "f' f ' ,i''."»^ ..'•■•^ '' 'f^ * ■'! ^' . -t ' .«'?•-»■'»' '/ J« 

ther 
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ther tbii 19 a6t ff coibpeteiit Mlfnu^toipttK^ liet< naN fflfr/. 

no objattsaatp btr pibving ibe^iMyritt^' HPhe «^e^ I^umm , 
tioa roats «il]!r»(»' tbe IaBgiifg8iofi<tt|e JPtfgyf* CXiBi^e$\ Mutidi ^ 

itti|iMd«t0 (bfndlBnoij^ fawBitinch^Aii wbat the «afed amttt 
Qpi Jbd tmedifSircvidetMie agaiBit iiiou Thi farn^ 
horn lJx9i> HAibm been pimied tspoa us, whenh i$ 
(told (bcKwSTe is .natfaoimd-'to give etidenoe agaimt an* 
odifrTiQ 9..oaa6.iaf.tbefi^ if bar husband be oooeemed, 
though her evidence be nuteHai agonist anothei^ and not 
directly against her husband. Admittuig the authority of 
dniirpoiaaga^it^sslnntt that tbe husband was unde^ the 
•ummii obargi^ itbat be>«B»inahn}ad in the 9hrml0kd 
nUfJiM 'Bui 4f • wo wdrv tO' Aetai^mine widHmr rtgurd f^ 
tb^AvB^ofipnotoeding^ wksther tbe balband was^ inm 
pl^eiMadtin j^iHr 4iot^ that tbe wife ia an inwmfm/^mt 
WHiness Bsto«iier)F:£Ktwhkh my poasiUy htfrefttan^ 
den«y #0 muniate bbr husband, or which, oenneeted 
witb. other fbctSf may perhaps go to fiyrm a link m 
e ooKpUoaled. dhabiof. evidenee agaima him, such A 
dteiiiop^ na. ( thibb, voiihl ^m beyond all bonfldri 
aiid ilbam iS' tiot any antfioril^f to aiiatain it, ttnleesj^ 
ndoed, what' has been> Ud down, aat it Mema to mej 
awiewbat too laigely^ inrBe^ vi'jClin|^, may beadp^ 
pbaad td ik* aob- I witaU'obMrva'^that by (be^pMMnt 
deoisioii. theCouit dies ^not^raean to bmik wonrtUit 
wk^vfounded in^ the fioUcy of .tbe/few^ Aatthnsband j»i 
wife idfiill nbt be pevttitted^toibe'^itoesatfflbr or againtii 
Ofi^^mfoinabi tash oChdr^tbuttbeGnteii pmnotaiae that 
it'ji^a gpoA^vkgitfitii^ to>lW coflapetenoy ^eitberti^bv 
a witness, that his or her testimony may produce some 
latent possible effect, Whidi^ H* tesnit may occasion an 

mcon* 
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l^^^l^ i^l^yt^i^ce ^. the 9^^er, I shall require some graver 
mthprityf^or, ]:e^n thap I aip ac<)uainted , with at 



j!^^. present It mav }f^ remarked here that at the stag^ of 
^'«ribrt>r'^^ t^e| enquiry when ^hjs^ witness- was examined it. was pot 
Wondur^ i^ prqo( tl;»at the .sec99d ai^ rrjoge had taken place > un- 
dqvbtedljf^ t^erefoj^^ew^ an qnexoeptiona^le witness 
4t <lbat, time. To strike put lier evidence because, by 
reason of what was afterwards provedi oF tbe possit»le in- 
convenience which might re3u)t to her husband from the 
disclosure! would, in n\y opinion, be introducing a dan- 
gerous laxity in dealing with evidence. It would reduce 
all ^ prior evidence in a cause to a precarionsness de- 
Bend|enit upon that which follows, whether it should 
retpiiain part of the evidence, on the note^ or nqt It 
sfM^ms :to m^ therefore, (hat the evidence was well re- 
^lyefi, at the' time when it was produced, and that the 
sfibsequent testimony did not render the witness incom- 
petent, ^o f» to strike out her evidence a^ initio^ 

Bayl9Y Jt On the best consideration which I can 
pve to this case^ it appears to me that Ann fVilUf was a 
competent witness, and I found this opinion not upon 
the order of time, in -which she was called, for in n^y 
judgment she would jiave been equally coppetent after 
the second wife had given her testimony. It does not 
appear. that she objected to be examined, or demurred 
to any question. Jlf she had^thrqwn herself on the pro- 
tect^n of die ,Co|urt qx\ the ground thfit her answer to 
Uie^^ue^ion pu^ i^.her ini^h|t criminate her .husband, in 
tbat_cas)e ^^am^not pf;epared to say that the Court 
W9}iid ha^com^l^ed l^r.to answer; oi^ the contrai;^, 
I diifik s^ ]^^iH^^ \^^T^ he^^ entitled to the protection 
of thet Court Biit as she did not object, I think there 



was 



ORCKiTWU 
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was nb objection arising oiut ot tte policy of the law,' 181^» 
because by possibiiity'her evidence might be the meaiis .W^X^i 
of ftnrnishing'infbrmation, and niigfet leai! to enquiry,- «i.W^^i 
and perhaps to the dbfaihing' or evidence kgahi^l! heV .^Wof^ 
husband. It is no obj^gction to'ihe information diAt 1^ 
has beien furnishfed by the wife. 'Ill' Itex V. ' ^Hvtger, th6 
decision seems to have been put Upbh two grounds'}' 
one, that the husband having been examined before, the 
wife was catted to contradict his evidence, ^nd thus to 
prove him 'guilty' of pferjury. The other ground was 
this; that her evidence would have a tendency tb charge 
him wi£h bigamy,* or might leaid to a charge for^thlii 
crime, and cause the' husband to be apprehended!, t 
am not' sure that the import of the expression ** tHeilclefncy 
to criminate'^ was very accurately defined !h that case.' 
It was probably not understood as meaning thai the 
wife's evidence could be used against her husband, 
for we know that this could not be so. It has, Iti-' 
deed, been argued that the wife's evidence in this case 
might operate as a direct charge against her husbands 
iy analogy to what has been said may be practised in s 
civil action, where if the issue be upon a felony, and the 
felony* pi'oved, the party against whom it has been 
provea may be apprehended upon that evidence; but' 
supposing Aiat to be so, the present is not an analogous 
case;' and nothing whtc*h the wife proved on this 6e- 
casion coutd be the direct means of founding^a^prd^ 
secutlon against her hust>aiid^' atthoiigh' it migni aiferi^ 
&e means of procuring evidence against liiih.^ *' but^ucn 
a collateral consequence is'^ot^a sufficiient oojection^ 
With respect io the case of M-dtigMoiiV.^Jff^^ 
, ground 6i^ which the Cniet Justice' rejected ^e witness • 
does not appear very clearly upon the report: the ob-^ 

jection 
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^«nd ^ itftfei^ At^ ifid peHodWHtin'ih^t W bo 
viri«ii% the Ohtef ^ki<ib tiie authbfidtii ^li6 e6htra- 
cKtttorf as to 1^ iiotkif^ ot ^gtiee tyf ititeredt^ nrliSdr 
rdodtiredtf'WieaeSdlAcomi^cteiit^ Wtilelfaer'it n^eUFfttaMht 
to an kile^edt in the ^evtmi df Ae suit ; bttt in 'bbUst'ttineB 
tfaiii nile has been better estiA)fislied,^the bduttirintl&iitig 
to lei the objettim on the score of intetek g6' hither to 
the credit than the codkpdeatxcf. ^fhtrtitSte oti' 'tfie 
gfoBud that die admSsskm cT thb ilimesK doe» not id<- 
teifere mth the poliey of the kw as k tdndcrn^ nte^ 
dlnge, I think she-was competent. 

Atmoir 2. I *fao am oF opii^oa' that this ifiU 
neMtfs testimony was wdl received, and otaght' tk)t to 
hate' been struck ont The qnestion does not arise here 
as to the admissibility of husband or wife to contradict 
the testimony which has been previously given by the 
other, and I, therefore^ abstain from saying any thing 
upon that point Complaint, indeed, has been made in 
the progress of the argument of the course of proceeding 
pursued at the sessions by the respondents '^n marshal- 
ling the evidence^ in order to steer clear of Rex t« 
Ctimgerf but it is plain that the appellants Aid not prd^. 
pose to call the husband, and, therefore, could stistaiD 
no ptejudtce on that account But the opinion i^itik )t 
hate noW formed would hav6 been tbe tome if a dltt^reilk 
counie' li^d' beeii^fdlloWed;' for instance, kuppose 'iUe 
. riispOiidcihtk liad t^gu^ By prdikn^ ilie pauperis inaideii' 
' seitlemei^t, ^nj)''tfie'a]pp^ants'^h answered ^that'^^y^ 

liad eall^'ibe £lc^t Wife' t6 prdire^ the Yofiher nmrrtkge; 
i shdtihl .have heeoi of opinion that Ae was compet^^ 

to 
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my jiadgjPWJtjUW^ci .hq diflfeiwi«9, IjUr emiim^ i«H«^ ThTi^ 

her etifiLeqfe.t^at it h^ aoot apy tfepdeocy tQ.ctwiofitO 
bi|xvMR^9XA4e4 tl)<^i eopressjpa b^ uodar^tood with the 
liautil^n.whi(?b laiBx to it» tjbat is, to ciriminiite hiia 
in thf^. oqufs^ pf 90in<i proceeding in which a criiae is 
impilteii .tiQ,.bvx^ With this qualification I give my 
assent to the expression ; bat if it is to be carried &rtbert 
with all my respect for the learned Judges who decided 
I^ ^^r.iCli'piBP'^^ I oyiii^t ,biit say that I IfBow. not 
HKhat Um,iA9Juio;i i^ to be, £^yen ic 

Older ff sessions confinned. (a) 

(a) Hohvjfd J. w«8 ahtenU 



.^jQE de»vSTAlNTON OgoittSt ROB. 



Ifoy 



J^^AKJSy moved to set aside the s^irric^of Qopy of a Ruiew fiii>dt» 
.^. ^dfipViil^tioa.iii ejectment^ qn aq affida'vit of Jobn aradedaatiim 
qQfip^ rtje temnt. in; poss^iqn* tb»p h^ w;^ baptised by, "^ tS'J^ 
ti^^.pffm^,Q^John, a*fiyu5W,w;».knp.w.Jy aqy PthwJJf^^j^ 
q^cj^.^^d that the,BQMc§.#uhffqi;)|^t^itibft oppy of the gj^^ 
4i;(4i9f^tiQa, vWch. hadbf^l^ j^enr^ iinj^ f^pess^, fta ChJiSM'SSf 

iiJIlJMJIWfih^i^ W<^i: d^np^tipp, iq.^tfjaeRt;/fcr iff S 
4^ defeodax^t, ^PP«P^k it wjc^ibl b^ w^dai: $bfi (i^faV 

termis 
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of plwrfimg" HOC guilty and inaWftg on dm litte 



Bm. Tie Qmrt refused the rule; for the granting it would 

in eifect be allowing the tenant the benefit of a plea in 
abatement for misnomer in gectmen^ which had never 
been done. 

Rule refiised. (a) 

(«) ,X«rir EOMartfi^A C J. hid Wft tbt Ooiirt 



TWffiffy, Edwards against Kellt and Another. 

Mt^ 6th. ^ 

Pi«ioUirh«f. ASSUMPSIT tried before Holrtn^J., at the Canmall 

fjn^^mwf assizes, when a verdict was found for the plaintiff 

gj*^!"* for 398/. 11*. 2A, subject to the opinion of the Court 

dme^!imt ^P^° ^^® following case ; — 

•**.f*iJT* Edward KeUy, on the ISth of March 1816, and for 

with dcfcfMHUltS 

to ddhrtr up four years preceding, held part of the Barton of Borne, 

the COOuBt ftod 

to pororftthMi and tenement' Bas^ar(2 Combe^ as tenant to the plaintiffi 

tn hs anU hv 

oM oTdtftiid. at the yearly rent of 570/. 

^^^ On the said 18th of March the sum of 898/. 1 Is. 2d^ 



phS^^^^tA^ being due firom him for arrears of rent to the 95th of 

^bO^dffSl^ DtfCfffiier 1815, the plaintiff distrained, upon the pre* 

5!^iSu^^ mises, divers catde, goods, and chattels of greater value 

tfl^bodiMto dian the rent^rrear, which E. Kelly being at that tin^e 

«nwiit;«idht about to Sell, the plaintiff agreed with the defendantS| 



▼•Nd up tb« Thomai Kdhf and Bobert Brickwood, to deliver up the 
thuithbagraJ distress, and permit the same to be sold by Brickmood 
SS^tMhtrtL ^ -^* ^^^» ^P^^ ^^ defendants jointly undertaking 
tourer fkiadib ^ j^j ^ phdntiff all such rent as should ^ipear to be 

due 
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whereupoo the defendants signed the foUoipfiig fllpor 
writing:-— 

.1 wM^^ ^Aenild^igrie^, hirfeby agree and «ii5eAake '^"^ 
U>'pkf %o'l[h^mtig^B^^icMb aA sucU'rent Bi shkH* appear 
W be^^y•dtfe^' hftif firoiii Bhjatd KeUp ihe' tenant, 
of part of the Barton ofBame and tenement Bastard 
■e^jiiilS^ ^iitk 25th day of December 1815. 

" Robert Brickwood. 
*'"' ' ' ^ *' ^ Thomas Kelly.'* 

" Witness J. BaweJ' 

The plaintiff, upon the signing and delirery to him of 
this paper writing, gave up the distress, and by his per- 
missidA"ti]^'eactl^''gol>^/and chattels were sold by 
Brichoqod for E. Ketty^ and were removed from U^e pre- 

^mises by the purchasers. The defendants had notrce > 
that the sum of 398/. Il5. 2d. was legally due to th^ ' . 
plaintiff from J?. Kelly^ and were requested to pay, but 
refused. 

The question for the opinion of the Court is, Whe*, '' *;. 
ther tnis case is within the statute 29 Car. 2. c. 9. s.lt.i 

, fhiu if so, whether, under tlie provisions of that statute^ 
the plaintiff Is entitled to recover ? 




-I. 



MaylyyXox the plaintiff, argued that this was not » o/.^^V 
sdpport ot wtiicti position fie relied on Mead v. JSash (aU -*• •" • ^ ' 



case within' the statute. And he took this distinction. 

.•»••' ■ ' • 4 \' • * ' • ' ' * .*-■'' 

that whenever there is a new contract and an original^ 

consideration,' this is not a ca;^e within the fktatote. In 

shpport of which position he x:elied on Read v. Nash (aL 

Tom/crris yyGill(b\ ^Williams v. Lieper (c), Houldiich v. 
\j ji.; .»A * .' /' ** ••' '•» "• ,iWv* .'.:-•]; V - .' •' •• • 

^ Vol, VI. P JJfifti^, 
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Milne {a\ and CasHing t. Aaberi. {b) He said that the 
preseftit case differed in one respect only from WiUiatns 
agaSnd V. Leper, viz. that here the plaintiff having the distress 
in hand) the consideration for the promise was his 
giving it up ; whereas in WiUiams v. Leper, die consider- 
ation was his forbearing to make the distress. But the 
surrendering of a benefit acquired is certain^ as good a 
consideration as the forbearing to seek iu 

Giffbrd contra. This is a promise to pay the debt of 
another; it is, in the language bf the statiite» '* to 
answer for the debt, default, or miscarriage of another;'' 
therefore, there must be an agreement in writing, (c) 
The distinction taken by the plaintiff cannot hold, be- 
cause eveJ7 promise to answer for the debt of another 
is a new contract, yet is it within the statute, for it is 
expressly declared to be so ; and as to the other branch 
of the position, there was not any original consideration, 
if by that term is meant a consideration moving to the 
defendants' benefit, so as to make this a promise on their 
own account. In Bead v. Nash, the defendant was, in 
the strict sense of the expression, the original con- 
tractor ; for there was not any debt owing to the plaintiff 
from any third person at the time when the promise 
was made, and the judgment proceeded on this distinc* 
tion. So in WiUiams v. Leper, according to the reportjn 
Wilson, the defendant had an interest in the goods, for a 
bill of sale had been made to him; wherefore the Court, 
with the exception of AUon J., say, " This is not a 
promise for the debt of another, the goods were debtor, 
and the defendant was in nature of a bailiff for the 

(a) ZE^. 2i. p. C. 86. lb) iJSMt,525. 

(c) See IFnn ▼. Warktn,5SMi, 10. 

landtord, 
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LuuUordy and if lie had sold them aod received the 1^Z7» 
inoney» nipney bad and received for the plaintiflTs use ' 
would have lain. The defendant had an uiterest, and the a^aimi 
plaintiff gave up his right to diatrain." Having waived 
a right in respect of which the defendant was personally 
interested, the plaintiff in that case might well be cop9- 
aiderad as entitled to treat the deiiondant's projoaise as a 
new contract upon a good consideration moving to him. 
How different is the present ; here the defendants had 
no interest in the goods, a bill of sale had jiot been 
made to them ; one of them, indeed, was to sell the 
gaods, but it doas not appear that either of tbeopi was to 
derive advantage from the proceeds; on the contrary^ 
Ae goods were to be sold for the tenant; so that the 
4x>nsideration of the promise was exclusively moving tp 
Jiim. And although it may be true that the plaintiff 
was induced to forego a right whidi he then held, yet 
that circumstance alone has never been considered suffi- 
xjent to avoid the statute ; for if it had, the decision in 
Chaier v. Beckett (a) must have been the other way^ 
because the plaintiff in that case staid proceedings on a 
ca. sa. In Hoidditch v. Milnej Lord Eldon considered 
the possession and use of the thing as the material point. 
<* If ;(said he) a person got goods into his possession on 
which the landlord had a r jght to distrain for rent, and 
.he promised to pay the rent, though it was clearly the 
debt of another, yet a note in writing was not neces- 
sary, {b) And Ije Blanc J., in Castling v. Jtiiert (c), 
holds similar language, — ** this is a case in which one 
man having a fond adequate to the discharge .of incum- 
.braiioe% another man undertook that if that fund were 

(a) 7 T. R. fiOl. (b) 9£ip. N. P. JC 87« (c) 2 East, 559. 

P 2 delivered 
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1817* delivered up to him, he would tak^ it with the incum- 
— ""^ brances." Now Dothinfir of this applies to a case where 
agauui the goods were only delivered to the defendants for the 
use of the tenant, he remaining still liable to the debt, 
and it being his debt, as the paper writing imports, for 
which the defendants undertook. Money had and re- 
ceived would not have Iain against them as in Castling 
v. Aubert. {a) 

Lord Ellenborough C. J. Perhaps this case might 
be distinguishable from that of WiUiamsr. Leper ^ if the 
goods distrained had not been delivered up to the 
defendants. But here was a delivery to them in trust, 
in effect, to raise by sale of the goods sufficient to satisfy 
the plaintiff's demand ; the goods were put into their 
possession subject to this trust So that in substance 
this was an undertaking by the defendants that the fund 
should be available for the purpose of liquidating the 
arrears of rent There was, therefore, a consideration 
for this promise partly falling within the authority of 
WiUiams v. Leper^ partly within that of Beady. Nash. 

Bayley J. I think that the case of Williams v. Leper 
goes the whole length of deciding this case ; and that in 
one particular it is stronger than that case; because in 
that a distress had not been made, here the plaintiff had 
the distress in his hands. It is only necessary to attend 
to the facts in order to see that this case is not within 
the statute. After the plaintiff had distrained, he held 
in his own hands his remedy for recovering the rent, 
and the tenant was at that time no longer indebted; for 

(a) See/wrLord J?tftf7i6oro«j|A, 2JB^i350. ^ 

so 
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so long as the landlord held the goods under distress 1817. 
the debt due from the tenant was suspended. What ^ 

Edwaem 

then, I would ask, is the substance of this contract? It is againti 

KxLLT* 

as if the defendants had proposed to the plaintiff in 
these words ; you must convert the goods into money in 
order to satisfy yourself the arrears due, if you . will 
allow us to do this we will pay you. And what would 
this have been but an independent contract between 
these parties ? I think that the present case is neither 
within the letter nor mischief of the act of parliament, 
which was aimed at cases where a debt being due from 
one person, another engaged to pay it for him. But 
here, for the reason above stated, at the time when the 
promise was made, the debt was not owing from the 
tenant 

Abbott J. I am unable to distinguish this case in ' 
principle from Williams v. Leper, and I find that case 
was recognized. in HoiddUch v. Milne and Castling v. 
Auberi. 1 think that this is not a promise to answer 
the debt of another. 

HoLROYD J. I am of the same opinion. If debt 
were brought for the arrears while the goods were 
under distress, the tenant might plead the distress in 
answer, which shews that the debt was for the time sus- ' 
pended. The consideration for this promise was a fresh 
consideration, not merely moving to the tenant, but to 
those who made the promise to pay a debt which at that 
time did not exist as the debt of another. 

^Judgment for the plaintiff. 
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7Wirf<i|f, Bush against Kinnear. 

In oMtumpiii TNDORSEE against the indorser of a bill of ot- 

by indoraee X 

against indoner chailg6« 

change, pUun- The plaintiff declared that one T* R, Mamin on the 

that ^. ^ ac ^^ o^ ^^y 1 8 1 6| according to the custom of mercbaiitai 

by'^t aorapt. ™<^ ^^ ^^'^ ^^ exchange in writing, and directed the 

thi1noT**^S^ same to one A. Biston^ and thereby required the said A. fl., 

the bill speci. |^o months after date^ to pay to his order the som of 

fied to be paid ^ ^ 

at the houte of 70/. 6s» valuc receiTed, and delivered the bill to die said 

G» and Co., 

and averred * A.B.\ which the said A. B. afterwards, to wit, on, &&, 

that the bill ^ . i , <• i , , , 

was in due at, &c., upon Sight thereof, accepted, and by that ae^ 

•ented'to a ceptance appointed the money in the said bill of exchange 

^,^A for M^ W^^ifi^^ ^^ ^ P^i^ ^ ^^ house of certain persons using 

G*and*cl*^d ^ ^^^^ ^^^» and firm of Messrs. Glyn, Mills, and 

A. B, were Company. The declaration then went on to state the 

then and theie ^ "^ 

required to pay indorsement by Mamin to the defendanti and by the 

the same to 

plaintiff accord- defendant to the plaintiff in the usual form, and pro-' 

and effect oT^ ceeded thus : that afterwards, and at the expiration of 

H^pun^od ^^^ ^^^^ by the said bill appointed for the payment of 

u^^^^I^' the money therein specified, to wit, on, &c*, at, &c^ the 

demurrer for g^jj bju gQ indorsed as aforesaid, was in due manner 

, that it • 



ment was suf- 
icienc 



did not appear shevon and presented to the said Messrs. Glyn, Mills, and 

that the bill was ^ ^ 

preseuted at the Co^ and also to the said A% B., Jor payment^ and the said 

that die aver* Mews. Glyn, Mills, andCo.i and also the 5fft<^ A.Bi, 

'were then and there required to pay the saWte to the piain^ 

tiffi according to the tefior and efftct of the said bill and 

4Kce^ance thereof^ and said indorsement, but that neither 

of them, nor any person on their behalf,^ did or would 

when the said bill was so shewn and presented for pay* 

ment 
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ment as aforesaid, nor at any time since, pay the samei 1S17- 
or any part thereof, to the plaintiff, but reused, &c. '"^ 

Busk 
There were also the money cgpnts. The defendant ofatfuf 

demurred to the first count, assigning fpr qiuse that it 
is not averred, nor does it appear in the said first counV 
that the said bill of exchange was duly shewn and pre* 
sented for payment to Messrs. G(y/i, Milbi and Co., at 
their bouse, according to the tenor and acceptance of 
the said bill of exchange, or was shewn an(} presented 
to the said A* S» at the house of the said Messrs* G{y7^, 
Millsj and Co.^ pr was duly presented either to the ^id 
Messrs* G^t Milks and Co., or tp the said 4^ B.^ ac- 
cording to the tenor and effect of the said acceptances 
but for any thing appearing in the said first pount, thp 
said bill might have been presented to the said M^srs. 
GlyUj MiUs^ and Co. at any other place than at their 
house, where it is alleged to be made payable, fee. 
Joinder. 

In this case Spankie argued in support of the di^ 
murrer, and Chitty Y^as on tlifs other side, but the 
Court g^ve judgment wiUiout hearing him. Jt $eeme4 
jto be agreed at the outlet that a presenU^ef^t v^i the 
place of accepja^iuce was necessary, fu)d cgn^equfintly 
that th^ declaratiofi pwght tp poptoin a^ averment ta 
that effect; and the only qyestipp wf»s, tvhe^er it cpur 
tailed such Aff averment ? 

It wa^ argued iq support of tb^ depuirrjer, that a^ h^ 
the declaratiPD it was specially alleged tha.t by th^ 9fi^ 
ceptance the acceptor appointed the bill to be paid at 
the house, so it should have been specially averred that 
it was presented for payment at the house; that its being 
averred that the bill was presented in due manfier^ ^xyi 

P 4 that 
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1817. that they were required to pay according to the tenor and 
T effectf would not supply the omission, because this being 

agahui . a special demurrer, nothing could be intended to help 
the averment; and so it differed from Hnffam v. Ellis {a), 
which being a writ of error, such intendment might be 
made. If a feoffment in mortgage be made, and the 
place of pajrment be limited, the feoffee is not boond to 
receive the payment in any other place but in the same 
place so limited, (b) That a presentment at the place 
must be averred is expressly laid down (c) ; '^ according 
to the tenor and effect,'' is only an averment of law, 
like ** modo et Jormdj " meaning that it was done with 
the usual ceremonies, and within hours of basiness» and 
the like; but it will not supply an essential fact, arising 
out of a special contract. 

Lord Elleni^oroogh C. J. The declaration avers 
that the bill was in due manner presented to Ofyn 
and Co., and to the acceptor, for payment, and that thqr 
were then and there required to pay the same aooording 
to the tenor and effect of the bill and acceptimoe. And 
is not this an averment that it was presented at the place, 
according to the rule verba relata inesse videniur ? The 
plaintiff sets forth the special acceptance, and with re^ 
ference to that avers a presentment in due manner and 
according to the tenor and effect of the acceptance* 
Could he have escaped the certainty of a nonsuit if at 
Nisi Pritu he had not proved a presentment tit the 
house? Surely, therefore, there is enough to call 6A 
the defendant to dispute the lact, if he could, instead of 

(«) 3 Taunt. 415. (6) LU. sect 343. RolL AW. 445. 

(c) Per Dampier J., onfe, vol. iiL 150. JSutterwortlt v. Lord Le Ve^ 
spencer. See 5 Tauni. 344. Gammon ▼. Sehtnott. 

demur*- 
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denmrring. Perhaps, if I had been plaintiff^ in this 1817. 
case^ I should have preferred amending to the chances 
of an argument upon this special demurrer. However, 
&s it now is, I cannot help feeling that this averment of 
a presentment according to th^ tenor and effect of the 
acceptance is tantamount to an adoption and repetition 
of all the words set forth on the special acceptance as to 
place of payment, and therefore that it is as good as if 
tlie very words were to be found in it 

Bayley J. The fact required of the plaintiff is a 
presentment at the house of Gbfn and Co., and a request 
to pay. And I consider the substance. of thb avetment 
to be, that there was a presentment and request made 
to Biston to pay according to the tenor find effect of his 
acceptance. Now does not this necessarily import that 
it was at the house, for otherwise, how could it with any 
propriety be averred that it was according to the tenor 
and effect of his acceptance? It is a part of the accept- 
ance that the bill shall be payable at a particular place i 
an averment, therefore, that it was presented for pay- 
ment according to the tenor and effect of the acceptance 
must, as it seems to me, include a presentment at the 
place. 

Ajbbott J. I am of the same opinion. It appears to 
me that this amounts to an averment that the bill was 
(Hresented to Biston^. and be was required to pay at the 
bouse of Glyn and Co. 

HoLROYD J. The common form of declaring by 
indorsee against acceptor is to state the making and 
(Accepting of the bill and the indorsement, and these are 

alleged 
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1817, 

Bum 

MMUMMt 



alleged to have been done according to the custom of 
merchants; and then the declaration charges that by 
means thereof the acceptor became liable to payment 
acQordtng to the tenor and eiifect of the said bill and of 
his said acceptance^ and of the said indorsement Now 
all this would be bad on special demurrer if the relative 
words* as the argument of to«day would have it, are 
insufficient. 

Judgment for the plaintiff. 



WednemUoft 



The King i^ainst The Inhabitants of 

MaNKIN6TR££. 



Where pauper, f\lf appeal the quarter sessions quashed an order for 

being Uie son ^^ , , T, , ^ , 

of a certificated the removgl of William Finchj Sarah his wife, and 

with his father their two children, from the parish of Manningtreej in 
tifittrte^as **^" ^® county of Eaex, to the parish of Ctdphoe^ in the 
ra%? WM i!?" county of Sifgm, subject to the opinion of this Court on 

Uieajjeofnine. ifc^ foUpwiog OlSe ; — 



teen and up- 
wards bound 
apprentice, and 
served his mas- 
ter out of the 
certificated 
parish, and ct> 
tained his fn»- 
jority about 
eight months 

Ereviously to 
saving his 
master's ser- 
vice, during 

which time he MisUey \o the port of London ; he served his piaster fiy 

dept St his fa- 

ther*» house in more than two years, when he ran away, the vessel then 

the ct'rtifi Gated 

parish, with his being 0^ MtsHof^ Aoout eight months previously to his 

master's con. 

sent, he not haviog roojn for bkn in his own houae tot more jtban for^ nigbts ; and on tfie 
he le^ the servioe : II eld, that be did not thereby gain a settlement in the 



Th« pauper was bom in the parish of ManningLre^p 
where his parents were residing uqder a certificate from 
tlie parish of Culphoe. When he was nineteen years of 
age and upwards he was bound apprentice by indenture 
to Jiichard ffobfiOHt residing at Mi$U^i in the county of 
JSi^&Ct hoyi«a«f for tjiree years, to serve on board bia 
vessel engsged in the coasting trade from the port of 



night before 
certificated parish, 



thus 
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tbus leayiag his master's service he had attained the age 1817. 
of twenty-one years» during which eight months he 
slept at his father's honse in Manuingtree for more tlian 



Hm Kiwo 



fi>rty nights with the knowledge, consent, and appro- antior. 



bation of his master, his master not having any room 
in his own bouse for the paupor, and he slept in his 
father's house in Manningiree the night before he left 
his master's service* Whenever the vessel was at 
MiiUejft the pauper uniformly dept in his father's house 
in Manningtreei during the whole period of his service 
under the indentures, as well before as after he attained 
the age of twenty-one. No evidence was offered to 
shew that the pauper had gained a settlement in any 
other parish. He was not married when he left his 
master's service, neither had the pauper's father at that 
time done any act whereby to discharge the certificate- 
The Court were of opinion that the pauper gained a 
aettlement in Manningtree. 



'MMHwvmttmm* 



Knox and WtdforcL, in support of the order of 
siont^ orgued that a certificate is discharged as it regards 
ihose members of the family who are comprehended in 
it under the general description o^famU^ by their ceas* 
ing to be so from becoming emancipated { and for this 
Chey cited several authorities (a); and that being eroan- 
cipated, they are capable of acquiring a settlement in 
the certificated parish in like manner as in any other 
parish. (6) Applying these principles to the present 
case, they saki it would be found that the pauper 
gained a settlement in Manningiree ; for altbougli when 

(«) Rex V. Heaih, .5 T. /?• 583. Rtx v. MuriMie, 6 £m', S97. Rex r. 
Tkwaitei, ante, vol. i. 669. 
(6) Rrx ▼. Aforlty, ante, rol. ii. 417. 

he 
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1817* he quitted his father's house to be apprenticed he 

was under twenty-one, yet he continued separated after 
The Kiva 

ogQirut he was of age, whereby he becfinie emancipated: there* 
tDuof fore his sleeping at his father's house afterwards for 
more than forty nights, in the due course of his service 
under the apprenticeship, acquired him a setdement in 
Manningtree{a); because the statute SSi9 W.S. c.SO. 
is only operative while the party is under the certificate. 
According to Bayley J. (6), it should seem that there is 
not any.difference between going out from the father's 
house after twenty-one to seek a livelihood and continu- 
ing out for the same purpose after that age. 

Jessqp and Kdli/f contra^ were proceeding to argue 
against the settlement in Manningtreef when the Court 
interposed. 

Lord Ellenbobough C.J. It has occurred to this 
Court upon reference to the statute S W.S^M. c. 11., 
which requires a binding as well as an inhabiting in 
order to confer a setdement by apprenticeship, for the 
words are ^^ such binding and inhabitation," that in a 
case like the present, where the pauper is to be with- 
drawn from the effect of a certificate and placed in a 
condition to acquire a settlement in the certificated 
parish by some act clearly indicative of his being sui 
jutis, the binding must, for this purpose, be after he has 
Attained his full age. It is plain the binding here was 
before he was of age; and that seems to make an end of 
the question. 



(a) Rex ▼. StnOfifrd-upon^Avonf U East, 176k 
(6) R€t ▼. Cowhoneybomet 10 East, 88. 



Bayley 
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Bayley J. It is clear, I think, that a settlement 1817. 



The Kino 



could not be gained in Manningtree by this pauper by 

means of a binding and service there while he was ngrnnu 

The InhaUU 

under age. A settlement in that parish could only be ants of 
acquired by him after be became sui Juris; and as it n • 

regards a settlement by apprenticeship, the act of bind- 
ing as well as inhabitancy ought, as it seems to me, to 
*be one entire act after he has accomplished his full age, 
and not an act in part commencing during his nonage. 
The binding, therefore, as well as the inhabitancy ought 
in this case to have been after he was twenty-one. In 
this the distinction lies between the present case and 
Bex V. Morley^ because both a hiring and service after 
the pauper had attained his full age concurred in that 
case. The present decision, it should be observed, will 
not militate with any former cases. The Court does 
not say that where a settlement in the certificated pa- 
rish' is not in question, this doctrine will apply ; if the 
question here were upon the effect of this* binding 
coupled with a service under it in a third parish, the 
Court does not pronounce that the pauper would not 
have acquired a settlement there. For instance, let the 
binding be in parish A.^ the service in A, and let the 
apprentice sleep in C. ; in that case the settlement would 
be in C : yet if C be the certificated parish, then, un- 
less the binding and sleeping be entire after the pauper 
be of full age, he does not acquire a settlement in C. 
This I apprehend is the distinction on which the Court 
means to decide the present case. 

\ HoLROYD J. {a) The son of a certificated person, 

(«) ^Uol< J. was abieBt. 

included 
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1817. lodtKled in the oertifieate as a part of his familyi can 
only gain a settlement in the certificated parish when he 
is mi juris. Under the statute S JV.&M. ell. two 



XlieKuic 



Tbtlnhabiv- 
Mtt of things axe requisite to confer a settlement by apprentice* 



MA»iiiiiaxua» 



ship» vis* bindiog and inhabitancy. By analogy to tiuti 
statute» where the question regards a settlement in the 
certificated parish, botii these must concur after tbe 
paity is of full age so as to make this an act sui Juris. If 
the spprentiee had been bound when he was of age, and 
had senred afterwards, Bex r. Mork^ would bare been 
in pcunt 

Order of sessions qnasbed» 



Thtnda^t. Sayer and Another against Verdenhalm. 

ll^Sth. 

BmI excepted ^OTiCE of justification of bail having been given, 

lo and rejected -^^^ ^t . ., i_ i.^ • ^ ^i_« 

may render the bail Were brooght up m pursuance of this 

f^^es^V *^^ en the 6th Feiruanf kst, and were rf^ected; 
ua-pfe^.^' bat tkeee was no rale to strike them off the bail-piece. 
Ob the 8th the defendant surrendered himself ki dis- 
charge of his bail. And upon a role msi to set aside an 
BttechaieBt against the eherifl^ the only question was, 
Whether the surrender was well mad^ seeing that the 
bail had been rejected ? 



Canyn^ who shewed cause, cited Mitts v. Head{a) 
and Bell v. Gate{b) to shew that when bail above me 
excepted to, and cannot justify, they are deemed to be 
Jio Jbail, Bad ibsrefcre eannot render the de&ndaat; but 

(e) 1 JV: R. I8fd W 1 l^nmi, 165. 

freOi 
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fresh bail may be put in, and then the defendant may 18 17. 
surrender himself. And the MS. case to the contrary, — — 

Sayxk 

quoted in argument in MiUs v. Head^ was not treated agama 

y, Vjuusiiiiialm. 

by the Court as an authority. 

Campbettf in support of the rule^ admitted that there 
was a variance on this point between the practice of the 
Common Pleas and this Court; for here the rule is that 
bttl who hate been rejected are still competent to 
render, so long as they remain on the bail-piece («); 
bat it is otherwise in the Common Pleas* 

Lord Ellckborooc^h C. J. The only way in which 
I understand our practice is this, that as long as the 
bail continue on the bail-pieoe the rejection is imperfect, 
Iftid renmins to be perfected by erasing their nmnes from 
itb Inasmuch as their names are not erased we leave 
them the power to render. This is the only way in 
whidi I can understand it; for undoubtedly the ex- 
position of the rule in the Commcm Pleas is more 
simple and grammatics. As^ however, oar practice 
stands, the names of the bail not being erased from the 
tmil^iece^ it seems they are suficient for the purpose. 

Per Ouriami 

Rule absolate. 

(«) 1 ^. JR. 158. note. 
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Tuetday, Martin ogaimt Bell and Another (Sheriff of 
''^ Middlesex). 

The uble of T^EBT for a penalty of 50/. upon stat S2 G. d. c. 28. 
by Slat. 33 o. 8. 5S. 1. 12. The declaration alleged the issuing of an 

doMDot apply ^^^ hiU of Middlesex against the plaintiff, at the suit of 
t^'^i^ pne W.E^ indoreed for bail for 1546/. lOi.; the delivery 
2*5^*°^^ of the writ to the defendants, and the plaintiffs arrest 
^ *■? ^^^"^ thereon ; and that while he remained in their custody 

allowed, debt ^ 

lies on the it»- by Virtue of the said process, the defendants took and 

tale for the 

penalty of 50^., received of the plaintiff 15/L I5s. for detaining the plain- 

dencoof what tiff Until he had given bail; which sum was and is a 

U%^i^ upon gi'^ter sum than at the time was by law allowed to be 

Sllrtl^rit'u^^e ^®" ^ ^^^ occasion, whereby, &€. There were other 

aii^^ *° counts, and the defendants pleaded nil debefU. At the 

trial before Lord EUenborough C. J. at the sittings after 

Michaelmas 1816, there was a verdict for the plaintiff 

for one penalty, subject to the opinion of the Court on 

the following case : — 

The plaintiff was at six o'clock in the evening of the 
Sd of June 1816, arrested by a bailiff, acting under a 
warrant issued by the defendants upon the precept 
stated in the declaration, and carried to a lock-up 
house, where he continued in custody till three or four 
o'clock in the afternoon of the following day. About 
ten o'clock in the forenoon of that day the plaintiff 
proposed two gentlemen to the officer as his bail, and 
the officer sent one of his followers to make enquiry 
into their sufficiency, which enquiry proved satisfiictory ; 
but as the person sent to make such enquiiy did not 

return 
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return till three o'clock, one of the gentlemen would, as 1 817. 
the plaintiff si^>posed from his knowledge of his general 
habits, have left town for his residence in the country^ 
and it would therefore be impossible to get the bail- 
bond executed by him that night; and it being of con- 
sequence to the plaintiff to be released in time to leave 
town by the mail that evening on urgent business, it 
was proposed by the plaintiff's attorney that he and 
another person, a friend of the plaintiff, then present 
(not one of those originally proposed), should execute 
a bail-bond, in order to procure the plaintiff's immediate 
release; but that upon the execution and delivery to the 
officer of another bail-bond executed by the gentlemen 
first named, and whose security the officer had agreed 
to take, the bail-bond to be given by the plaintiff's 
attorney and the other person then present should be 
delivered up and cancelled. To this arrangement the 
officer consented, and two bail-bonds were then exe- 
cuted by the plaintiff, one of which was also executed 
by the plaintiff^ attorney and his friend who was pre- 
sent, and the other was filled up with the names of the 
.two bail originally proposed, and was afterwards dulj' 
executed by them, and delivered to the officer, but the 
first bond was not delivered up or cancelled, as ha4 
been agreed. Upon the execution of these bonds by 
the plaintiff in the afternoon of the 4th, and previously 
to his release, the officer demanded and took from him 
ISl. I5s.9 and he was then set at liberty. 

The plaintiff's attorney stated in evidence that within 
his experience the sum allowed by the Master on the 
taxation of costs, as paid to the sheriff or officer for his 
fee, is one guinea. But no table of fees settled, en- 
rolled, and registered according to the direction of 
. Vo;-. VI. Q 32 G. 9. 
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1817. 52 6. 9. c. 28. 5. 12. was given in evidenoe; nor was it 
proved what sum the bailiff was allowed by law on 
making an arrest, and taking a bail-bond, otherwise 
than as above stated. 

If the Court shall be of opinion that the plaintiff is 
entitled} the verdict is to stand ; otherwise a nonsuit is to 
be entered. 

The principal point discussed in argument was upon 
the objection taken that a table of fees ought to have 
been given in evidence, and that it was incumbent on 
the plaintiff to prove what sum the sheriff was lawfully 
entitled to receive for making the arrest and taking the 
bail-bond in question. 

BosSf for the plaintifi^ argued that the table of fees 
mentioned in the stat 32 G. 2. c. 28. s. 12. applied only 
to gaol fees, and not to fees taken by the sheri£^ and 
that the plaintiff was not bound to give further proof 
than that which was offered of what was allowed by law 
to the sheriff in the present case. The statute^ as 
appears by the preamble, was passed to restrain the 
oppression of inferior officers in the execution of pro- 
cess for debt, and the exaction of gaolers to whom such 
debtors are committed; and it prohibits any sheri£^ 
under-sheriff, bailiff, seijeant at mace, or other officer, 
from demanding or taking any greater sum than is by 
law allowed for any arrest, &c By section 5. tables of 
fees for the gaols in the city of London and counties of 
Middlesex and Surrey are directed to be settled in manner 
therein mentioned ; and by section 12. no gaoler or oth^ 
person belonging to the gaol shall demand or take of 
any prisoner for debt any other or greater fee than what 
shall be mentioned in the table of fees; and any sheriff 

under- 
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under-sherifl^ bailifl^ gaoler, or other officer, who shall 1817* 
ofiend against this act shall, over and above the penalties ^^ 
now in force, forfeit 60L It is plain, therefore, from agahut 

Bmlu 
this summary of the act that the sheriiF may offend, and 

thereby incur the penalty, by taking a greater fee than 
by law allowed, but not by taking a greater fee than 
mentioned in a table of fees, because no table is pre- 
scribed so far as regards the sheriff. With respect to 
the term << allowed by law," that must mean the usual 
fee allowed by the practice of the Court upon Quuition 
of costs, which, according to Bcidero v. Moss (a), is one 
guinea; or the sum allowed to the sheriff on arrest by 
Stat 2S H. 6. c. 9. ; though this latter statute does not 
seem to have been acted upon in modern days, {b) As 
to the case of Jaques v. Whitcomb (c), it was only a ruling 
at Nisi Prius; and George v. Perring {d) seems to differ* 

HoUf contra, referred to the eleventh section as giving 
a summary remedy to the party grieved by pedtion 
against all persons, whether gaolers or others, employed 
in the execution of process, for extortion ; whence he 
inferred that the other parts of the act were intended to 
be co^extensive. And he said that before the stat 
2S H. 6. c. 9. the sheriff was not entitled to any fee 
upon an arrest {e) ; but, on the other hand, he was not 
obliged to bail a defendant arrested on mesne process, 
though be might have taken bail of his own accord. 
To remedy this oppression of the subject, that statute 
was passed, compelling him to take bail, and in return 
allowing him a fee, viz. 20d, for a bail bond, and 4ci. for 

(a) 5 r. JR. 417. (b) MarHn ▼. SUuU, 1 iV. it. 59. 

(c) 1 E$P' N. P. C. 361. (d) 4 Esp. N. P. C. 65. 

(•) Cb.Iir.8686. 

Q 2 an 
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1817. an arrest. And thus stood the law, so far as regards 
any statutable enactment respecting his fees, until the 

againsi Statute in question, which, being highly remedial, re- 
strains the sheriff from taking more than by lav 
allowed; and as a criterion by which to judge of what 
the law allows, it prescribes a table of fees. But if 
there be no such table, neither will an action like the 
present lie against the sheriff, as was ruled in Jaqttes v. 
Whiicomb s and in Martin v. Slade it was adjudged that 
it was incumbent on the plaintiff to shew what was the 
sum allowed by law. 

Lord EiXENBOROUGH C. J. Is not the allowance 
by the officer of the Court, upon the taxation of costs 
which is uniformly made, prima facie evidence of what 
is allowed by law ? The allowance of the Master is vir- 
tually the allowance of the Court; and what the Court 
has sanctioned by its uniform practice may not im- 
properly be deemed an allowance by law. There is not 
any table of fees applicable to the present case, nor can 
we distinctly collect, though we may suspect that it was 
intended to regulate the amount of fee to be taken by 
the sheriff on arrest, that the legislature intended to 
regulate it by a table. That is the mode prescribed 
with respect to gaolers ; but as to other officers a method 
has obtained of allowing on taxation a particular sum, 
which is the allowance of the Court ; and surely this is 
an allowance by law. 

Bayley J. The tables of fees spoken of in the act 
were intended to regulate the fees of the gaoler and offi- 
cers within the gaol; the twelfth section restrains them 
from taking a greater fee than is set down in the taUe; 

and 



BUL. 
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aBd it concludes with a general enactment comprehend- 1817. 
ing the sheriff, bailiff, as well as gaoler and other officer, 

Martiv 

and all ofiences against the act, and ordaining a penalty againtt 
for ofiending against the same. 

Abbott J. I am of the same opinion. The first 
clause of the act provides that the sheriff shall not 
demand or take a greater sum for an arrest than is 
allowed by law; which is a very general expression, and 
large enough to comprehend any legal mode of allow- 
ance. It is contended, however, that this expression 
is to- be confined to one specific mode of allowance^ 
namely, that pointed out in the fifth and sixth sections; 
but upon reading those sections it does not appear to 
me that it ought to be so confined. And I cannot help 
thinking that the table of fees which was made about 
the time of passing the act would have included fees of 
the sheriff and other officers for arrest, if they had been 
considered within the act. When Bcldero v. Moss was 
before the Court, it was held that the table of fees did 
not apply to arrest ; that indeed was a table of fees 
settled by the magistrates at the county sessions, never- 
theless the same rule must be applicable to aU other 
tables of fees. I think, therefore, that the plaintiff is 
entitled to recover notwithstanding Lord Kenyorfs opi- 
nion in Jaques v. Whitcomb. In Martin v. Sade there 
was no evidence of what was the usual fee for arrest 
farther than what was allowed by the officer of the 
Court on taxation. The same was proved in this case, 
and that seems to me to be an allowance by law. 

HoLROYD J. I think the first clause of the act is in- 
dependent of the fifth clause, which relates to the fees 

Q S of 
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1817. of ga<Jers. The first clause enacts that no sheri£P» 
Z under-sheriff, bailifl^ seneant at macei or other officer 

MAmnir " 

^gomn or minister shall demand or take a ereater sum than is 

Bill. ^' 

by law allowed for any arrest. This clause, therefore^ 
assumes that there was some recognized sum allowed 
by law for an arrest at the time of the act, for it pro- 
hibits the taking a greater sum. And the tweliUi clause 
imposes the penalty of 50/. generally upon persons who 
shall in anywise oflfend against the acts. The fifth clause 
is a prospective one, looking to a table of fees thereafter 
to be established. Now, before any table of fees was 
established under that clause, supposing a gaoler to 
hare taken a greater sum for his fee than allowed by 
law, he would, as I apprehend, have come within the 
prohibition of the first clause, and have incurred the 
penalty in the twelfth clause. I think the case of 
Bddero v. Moss decisive upon the point, because that 
case limited the fifth clause to the case of gaolers, and I ' 
think that was a right decision. 

Judgment for the pUintiff. 



fj**^' In the Matter of Swinford and Horn. 

Mttjf 9th. 

de«Uf]!^ti»- "B^ ^^^ ^*^ ^** "^"^ ISlSy certain matters in 

ticm, dated difference were referred to two arbitrators named 

lit/tme, the 

ttbitratorawere in the deed, so that they made their award on or before 

to make their 

awwd cm or the 1st October then next, with power to them» in case 
of Octofor, with they should not agree in making their joint award 

power, in case 

they ihould not agree in making their award within the time, to appoint an umpire, and his 
award to he binding, lo ai it be made within six months after the dste of his appointment, 
and the arbitnUors appointed an umpire within the time aUowed to them, who made his 
umpirage within six calendar, but not within six lunar months of his appointment : Held, 
that the umpirage was iU*made. 

within 
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withm the said time^ by writing under their hands to 181 ?• 
appoint an umpire^ and the award made by the umpire ^^^ 
sbonld be binding, so as it be made within six months ofSwupoBa* 
next after the date of his appointment. On the 16th of 
August the arbitrators made and signed the following 
appointment of an umpire: ** Memorandum, dated 
16th August 1816, in pursuance of the within-recited 
bond of reference, we have mutually agreed to nominate 
and appoint ^ S, as the umpire between us in all 
matters referred to us therein.'' The umpire afterwards 
made his umpirage on the 18th February last And 
because the umpirage was made after the expiration of 
six lunar months, though it was within six calendar 
months, a rule nisi was obtained for setting it aside. 

Scartett and Chitttf, who now shewed cause, admitted 
that in general where the law speoki of a month, it shall 
be intended of a lunar month (a) ; yet may it compre- 
hend a calendar month, where, from the context or the 
subject matter respecting which it is used, it is probable 
that it was so intended, (b) Now here it follows from 
the time allowed to the arbitrators being computed in 
calendar months, that the same mode of computation, 
as it regards the umpire, was in the contemplation of 
the parties. And they cited Lang v. Gale, {c) 

Marryatt and Guma/j contrd, contended that there 
was nothing in the context to affix to the word month a 
different sense from that in which, as it was admitted, it 
is generally understood. And 

(a) Set 9 RoU. Jbr. 52U 

(6) Sm ruus ▼. Lady PrttUm, »r. 652. 2 SolL Jbr. 52U ir«6. 179* 

(c) AnU,rol.l lit. 

Q 4 The 
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}S17« The Court agreed that there was nothing vltrd the 

" expression itself to explain the meaning of the parties; 
of sjw*r«jiiD. in which respect the case differed from Lang t. Gale, 
and therefore the six months must be taken as lunar. 

Rule absolute. 



Sttturdoyt 
J%10th. 



Jenkins against Hyde. 



S*^Sp^^ /^IZOSS moved for a rule nisi^ to dispauper the plaintiff, 
after judgment, after judgment against him, as in case of a nonsuit; 
nonsuit. and he cited Blood ▼. Lee (a), and Doe ▼• TVmselL (&) 



Batley J. (the only Judge in Ck>urt) refused the rule, 
saying, his impression was, that where the defendant 
has judgment of nonsuit, the cause is over. 



(a) 3 mit. 24. 



(6) 6 Eaat, 505. 



Gale and Another against Leckie. 

A RULE nisi was obtained for delivering up a bail- 
bond to be cancelled, on the ground that the affi- 
davit to hold to bail was defective. The affidavit was 
made by one of the plaintiffs, and deposed that the 
defendant was justly and truly indebted to the deponent 
and his partner (the other plaintiff) in ISO/, and up- 
wards, for work and labour done, and for paper found 

■ervants, in uid 

about the prinu by the deponent and his partner, and their servants, in 

ing of a certain 

book of defendant, and at his request, tras held to be suflScient to shew that the work was 

done, and the materials found/er the defendant, and at his instance. 

and 



AfoylSth. 

Affldarit to 
hold to hail, 
stating that de- 
fendant was in- 
debted to plain- 
tifia in 19(V. 
and upwards, 
for work and 
labour done, 
and for paper 
found by plain- 
tifia and their 



Licui. 
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and about the printing of a certain book of the de- 1817* 
fendant. and at his request And it was objected that -^ 
this was insufficient to shew that the work and labour, agamtt 
as well as the materials, were furnished for and at the 
request of the defendant. 

Marryatt^ who shewed cause, contended that the 
affidavit imported that the whole was done at the de- 
fendant's request. 

GaseleCf contra, relied on Young v. Gotten, (a) But 

TTie Court differed that case from the present, for- 
asmuch as there the affidavit did not import that the 
defendant was indebted. The affidavit was for an entire 
sum, for work and labour of the plaintiff and his ser- 
vants, done on board a particular ship, not alleging that 
it was the defendant's ship; and also for goods sold 
and money paid at the request of the defendant. It did 
not appear that the work was done at the defendant's 
request; the words, ^^at the request of the defendant," 
were confined to the last branch of the sentence. Here 
both the work and labour and materials were bestowed 
in and about the defendant's property; therefore the 
words, " and at his request," might well be understood 
as pervading the whole. 

Rule discharged. 

(a) Ante, vol. ii. 603. 
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^9nd99, Bellairs against Poultnet. 

May 19^ ^ 

Semeeonthe JJTALFORD moved to make a rule absolute, for 

derandant per^ w V 

•ouUyofooiijr rererring a promissory note to the Master upon 

ftniog A pro- an affidavit of service of a copy upon the defendant per- 

tiM nuMter, sonally, but the affidavit did not state that the original 

iDg ^ at the ^^ shewn to him. He admitted, that in order to bring 

oSriMiIIu*'^ a party into contempt, not only a copy of the rule must 

good Mrrke. 1,^ personally served, but also die original must at the 

same time be shewn him. (a) In other cases, however, 

the same strictness is not requisite; it is sufficient to 

serve the party with a copy, or to leave it with the 

person representing him at his place of abode; and in 

this Court it is not necessary to shew the original at 

the time of service^ though in the Common Pleas the 

practice as to this seems to be diffisrent. (6) 

Lord Ellenborough C. J. There would be a con- 
venience in assimilating the practice of both courts, 
especially in a matter of such frequent occurrence as 
that in question, and I cannot help thinking that the 
good sense is with the Common Pleas. Nevertheless, 
as our practice has been different, we will not disturb 
it in the present instance. 

xVr Curiaittf 

Rule absolute, (c) 

(a) Bex ▼. SmUMet, 3 7*. 12. 351. Barnard ▼. Berger, 1 N. B. 121. 

(b) BametfiOS. 

(c) The following note it taken from the Rule Book : — 

Triniiy term, 43 G.3. 1803. 
Doe denu Wright v. Boe. — > In making the rule absolute, and the aflU 
dafit not stating original nde tkewedf couniel doubted the senriee. But 
not being for an attachment was deemed good. Dampier for tenant; 
Butrvitgk iatt Itrnor. 
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Payne against Spencer, jw«c%, 

T JPON a rule nisi obtained by the bail in this action After the buik. 
for setting aside the judgment and subsequent pro« feSrat, pi*«v- 
ceedings, and also the judgment signed, and execution acJ!!«[*Md"* 
levied, against the bail, for irregularity with costs, the f^^^^ JJJJ** 
followmg case was stated for the opinion of the Court : ^ i thanefow, 

wncTB en* ttu 

The original action was brought on three promissory utued lit May 

1816t reCttmed 

notes, in which the plaintiff obtained a verdict at the non at mvauui 

on tiiA 1 Qfh • 

Ldmdon sittings after MicAaelnuts term 1815 for on ssd fa./b 
S27L ISs. 4id.^ and on the 27th oi January taxed the ISdN^^^ 
costs at 60/. Il5. 8rf., making together the sum <>f Hthj^iiTliia* 
888A 10*.; 29th January test. JL fa. into Somersetshire^ ibl/aoJTlIS 
and returned nulla bana, and filed. Ca. sa. into London niAtf rnunwd ; 

oo Sd Jttl^ rule 

tested the 1st of May 1816 (being the first day of Easter given to i»fl to 
term,) returnable from Easter^day in five w^eeks, (19th on dthjudg- 
May i) rum est inventus returned the 19th of Mayf fimltormppetf. 
22d of Mayy sci./a. tested on that day into Middlesex ^^i^^ igis, 
against the bail, returnable on the morrow of the Holy J^i^JJJJ^J^^ 
Trinityj and nihil returned. Alias sci./a. into Middlesex 2S|^|^^?**" 
tested the 14th June, and returnable from the day bankrupt on 
of the Holy Trinity in three weeks (30th of June)^ to who aumnder- 

ed to commit- 

which, after lying the proper time in the sheriff's office, non ssth and 
nihU returned. The ca. sa. and sci.Jii. were all regularly and on 87th 
filed. On the 8d of July a rule given to the bail to ap*- thor time a^^ 
pear, and on the 9th, judgment signed against them }Sr!^^^i3j„ 
for want of appearance ; after which, execution issued HlkL*thffSo 

prooeedinga 
•gaintt the bail were regular, notwithstanding the bankruptcy of defendant, and prooeedrnga 
under it ; for the Iwuing of the ca. m. was good notice to the bail, who are not natnined 
by 5 (r. 2. c 30. i. 5., which frees the bankrupt from arrest by any of his crediton during 
the time of his tnmination. 

against 
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1817. against them, which was levied upon their goods as 
T mentioned in the rule. On the 23d oiFehrvary 1816, 

<va»Mf a commission of bankrupt issued against the defendant, 
who was accordingly declared a bankrupt on the 11th 
of March following, and received due notice to sur- 
' render himself to the commissioners' examination on the 
28th and 29th oi Marchy and on the 27th oi April fol- 
lowing; on which days he did surrender accordingly, 
and on the latter day, not being able to finish his ex- 
amination, prayed of the major part of the commis- 
sioners further time for that purpose, until the 28th of 
May^ which was granted to him. 

The question for the opinion of the Court is, Whe- 
ther by reason of the commission of bankrupt, and pro- 
ceedings thereon as aforesaid, the proceedings against the 
bail were ill^al or irregular. If the Court shall be of 
opinion that they were either, then this rule to be 
absolute, with or without costs, as the Court shall think 
fit ; but if the Court shall be of opinion that they were 
neither illegal nor irregular, then this rule to be dis- 
charged, with or without costs, as the Court shall 
direct. 

A. Moore i for the plaintifi^ argued in favour of the 
regularity of the proceedings against the bail, notwith- 
standing that the ca. 5a., which was the foundation of 
those proceedings, was issued against the principal after 
bis bankruptcy, and at a time when he was privileged 
by the act 5 G. 2. c. SO. s. 5. For the privilege given 
by this act to bankrupts to be firee from arrest during 
their examination, extends not to such as were in 
custody at the time of surrender and submission to be 
examined ; and, therefore, is not allowed in the case of 

a sur- 
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a surrender in discharge of bail, because the principal is 1817* 

considered as being in custody of the bail, who are his 

gaolers (a), and he may be taken at any time, even againu 

SnHCBR. 

during his examination, before the commissioners (6). 
And according to Manwood there is a great diversity 
between bail and mainprise; for he that is mainprised is 
always said to be at large, and to go at his own liberty 
out of ward, after he is put to mainprise, until the day of 
his appearance ; but where a man is put to bail by four 
or two men until a certain day, he is always accounted 
by the law to be in their ward and custody for the time, 
and they may, if they will, hold him inward or in prison 
till that time, or otherwise at their will ; so that he that 
is bailed shall not be said by the law to be at large, or 
at his own liberty. (^) Wherefore in cases of bank- 
ruptcy, in order that the bail may be excused from sur- 
rendering their principal, and thereby interfering with 
his examination, the Court has enlarged the time for 
surrendering, {d) That the bail was well fixed appears 
by the case of Manning v. Partridge, {e) 

Bayh/j contra^ agreed to the doctrine that bail were in 
law accounted always to have the custody of their prin- 
cipal; yet he argued that they were not bound at all 
times to render him, but only at such time as they 
should lawfully be called upon so to do. And the mode 
of calling on them is by means of a ca. sa., and return 

(fl) Darby ▼. Vaughan, per Ld, Xenyon, 5 T. JR. 2ia Clarke ▼. -Brorf- 
jAow, per Ld. Kenyan y 1 Eastt 89. 

(6) Ex parte Gibbonty I Jtk. 238. PyewaU r. SUnoe, 5 Taunt. 425. 
(c) See Termes de la Ley, 75. 

(tf) Maude y. Jowett, 3 East, 145. CUenduUngr. MoHnson, 1 Tauni. 321. 
(e) M East, 599. 

thereon, 
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1817. theraon, whereby they are fixed, for then they know, by 

p^^^ the plaintiff's suing out this writ, that he means to pro- 

j*gainst ceed against the person of the defendant But this 

DKHCtft. 

imports that the plaintiff is in a condition to issue a ca. 
sa. : for if he be not, it is the same as if the writ had 
never issued. Now it is apparent from the act 5 G. 2. 
c. 50. 5. 5., that the plaintiff in this case was restrained 
from having a ea. sa. available agwlnst the bankrupt, for 
the act expressly protects the bankrupt from all arrests 
of any of his creditors during the time allowed to him 
for finishing his examination. And if the issuing of the 
writ was a nullity as it r^arded the bankrupt's arrest, 
how could it operate as nc^kn^ to the bail that the plaintiff 
meant to proceed against the person of the bankrupt? 
The sheriff could not obey the writ without infringing 
the act; it was a writ commanding that to be done which 
could not lawfully be done. For the like reason, if a 
ca. sa. were to be sued forth after a writ of error allowed, 
it would not operate as notice to the bail to render. 

Lord Ellekborough C. J. The act 5 G. 2. c. SO., 
which protects a bankrupt from arrest by his creditors, 
did not, as it seems to me, contemplate a case like the 
present, but was passed alio intuitu. Its main object 
was to afibrd the bankrupt a fearless access to his books 
and papers, the better to enable him to make a fiill dis- 
covery and disclosure c^his estate; and in order thereto 
it provides that he shall be free from all arrests, re- 
straint, or imprisonment of any of his creditors, in 
coming to surrender, and from his surrender for a time 
specified, or for a further time allowed by the commis- 
sioners for finishing his examination. Now I cannot 
pronounce that a taking of the bankrupt by his bail is 

an 



Spxhcxb. 
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an arrest by a creditor within the meaning of the act; 1817. 
it is certainly not within the policy of it. The law - 
gires to the bail a continual claim to the custody of the against 
principal, that they may render him in their own dis- 
charge, and I cannot say that, by an inference to be 
drawn from this act, because it prohibits the arrest of a 
bankrupt by his creditors, the bail are to be deprived of 
a right which belongs to them in their character of bail, 
that is, as having the custody of their principal; more 
especially when I see that the act excepts cases where 
the bankrupt was in custody at the time of his surrender 
and submission to be examined. If, then, the act does 
not alter the right of the bail, the defendants might have 
surrendered their principal, and have not done it; con- 
sequently, were liable to be fined. 

Bavley J. I am entirely of the same opinion. The 
condition of the recognizance entered into by the bail is, 
that if the defendant be condemned in the action, they 
will pay the condemnation money, if the defendant do 
not pay it, or render himself. Here the principal was 
condemned in the action, and neither rendered himself 
nor paid the money, and the bail has also failed; there- 
fore the recognizance is in its terms forfeited ; and the 
bail are liable to be sued ^recm. But by the rule ^ 
law before any proceedings can be had against the bail 
upon their recognizance, a notice must be given them^ 
and for this purpose a capias ad satisfaciendum must be 
sued out against the principal, and a return of turn est 
inoentus be made, upon which return, the recognizance 
being forfeited, the plaintiff may proceed hereon against 
the bail. The suing out the ca. sa. in this case is not 
like the case put by the defendant's counsel of a ca. sa. 

sued 
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1817. sued out after allowance of a writ of error, because the 
writ of errcN: suspends the obligation on the party to 
pay the condemnation money, and so the condition is 
saved. Here during the whole proceeding, commencing 
with the recogpizance^ the principal must be deemed in 
law to be in the perpetual custody of his bail ; so 
entirely so, that it was said by the Court, in Sheen ▼. 
Brooksf that when a party is bailed, the bail have a right 
to go into the house of the principal as much as he has 
himself; they have a right to be constantly with him, 
and to enter, when they please, to take him. (a) And 
it seems to me that the act in question does not at all 
interfere with this right : the bail might have rendered 
him, notwithstanding the act says that he shall be free 
from arrest by any of his creditors ; and the capias ad 
satisfaciendum was notice sufficient to throw on them 
the onus of rendering him. 

Abbott J. I am also of the same opinion. The 
principal has failed to perform the condition of the 
recognizance, and in that case the bail are bound to 
render him or pay. If there had been a writ of error, 
this obligation would have been suspended for a time. 
From the time of entering into the recognizan^ the 
principal is, in contemplation of law, in the continual 
custody of his bail, who may render him at their plea- 
sure. Nothing that I can see has taken place to pre- 
vent their rendering him in this case ; for the statute 
which restrains the arrest of a bankrupt by a creditor, 
makes no provision against the rendering of him by his 
bail : so far from this, it' excepts cases where he was in 

(a) 2 JET. SU 1S2. per Ld. Loughbarougk. 

custody 
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custody at die time of his surrendering to the commis- 181 7* 
sion. Although, however, bail have the principal in 
their custody, nevertheless, by favour of the CSourt, agairui 
which has become a rule of practice^ they are not liable 
to be called upon to render him before certain steps 
liave been taken by the plaintiff. One of those steps 
is, the suing out a ca. sa* against the principal ; but it is 
not required of the plaintiff to cause die writ to' be 
enforced against his person, he is only required to sue 
it out. This the plaintiff has done, a non est inventus 
has been returned, and proceedings by scire Jixdas 
regularly taken. Under these circumstances, as the 
Court does not require that the ca. scu should be en^ 
forced, and as the bail, notwithstanding the act 5 G. 2. 
might have rendered, I do not see any ground for 
holding these proceedings to be irregular. 

HolroydJ. It seems to me also that these pro- 
ceedings were regular. The statute frees the bankrupt 
from arrest by creditors, provided he be not in custody 
at ^e time of his surrendering to the commission. But 
every defendant who is delivered to bail to the action, 
is looked upon in the eye of the law as being in custody 
of his bail. The law treats him as a person in custody, 
as it regards the security and privileges of the bail ; for 
the bail have privileges to look after him, and may take 
him even on a Sunday (a), which shews that it is not an 
original taking, but that he is still in custody; and if 
so, this clause of the statute does not apply, as it relates 
only to such as are not in custody ; whereas the statute 
would have the effect of taking him out of the legal 

(a) See 6 Mod, SOI. 1 Atk, 3J9. 

V0L.VI1 R custody 
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1817* custody of his bail if it were construed as extending to 
this case* Suppose he bad been in actual custody, it 
is dear from the provisions of the sixth section, that the 
bail would not have been oblig^ to set him at large. 
Being in virtual custody of his bail, they might have 
surrendered him, and in that case the course prescribed 
by the sixth section must have been pursued, (a) It 
seems to me^ then, that these proceedings were all re- 
gular. The capias ad satisfaciendum is here only by 
way of a 1^1 or formal demand, which the bail are 
obliged to notice; until this be made, they are not 
bound to know that the plaintiff means to proceed against 
the defendant's person. 

Rule discharged with costs. 

(a) By «. 6.9 in case any bankrupt be in prison or custody at the time 
of issuing the commission, and is wiUing to be examined, and can be 
brought before the oommissionecs for that purpose, the ezpence is to be 
paid out of the estate ; but in case the banlcrupt is in execution, then the 
eenmiisiioneni are to attend him in prison. 



IN THE FlFTT-SEVENTH YbAB OF GEORGE III, ^^99 

1817. 



Parker and Others, Adsienees of Penfolb and ^Wtdi^» 

Mc^ 15th. 

Another, Bankrupts, against G. F« Wise. 

r\EBT on bond dated ISth December 1811, made by Bond by de- 
the defendant to Parker and the bankrupts in iht Burety for ir. 
sam of 10,000/. The defendant craves oyer, and the condiUon, ra- 
condition recites that Parker and the bankrupts carried obli^^ were 
on the business of bankers in partnership, and one ^j^^^ 
S. Wise and one C. Wise carried on die business of paper ^ '3'SSl 
manufacturers, and in the carrying on of their said ©▼«fdfawn their 

" ^ account with 

business kept an account with Parker and the bank- obUgees 482S/., 

and in order to 

rupts, and in the course of their said business had enable them to 
overdrawn their account, and were indebted to Parker biuiness, had 
and die bankrupts in die sum of 4822/, ISs. BcL ; and in ^'to S^"" 
order to enable them the better to carry on their said S*^J^aw*^°* 
business, had applied to and requested Parker and the *^^^ further 
bankrupts to allow them to overdraw their said account «houid require, 

to as that the 

at any time, and from time to time, such further sums «>'''<?> together 

. , ,. . . . , , wUh the A^^in., 

as they should or might require, so as that the same $hmdd wa esr- 

ceedm the 
whole at any one time 50001., which obligees had agreed to do, and the condition wa« for the 
payment by W. and W. and defendant, or any of them, of the sum of 4822^, and also such 
fbrther sums as obligees should or might thereafter advance to IT. and M^. in the course of 
their business, not eicecding in the whole 5000/. : Held, not to be avoided by the oblisees 
having allowed *W, and W* to overdraw to an amount, together with the 4822/., exceeding 
5000/., and, therefore, defendant's plea to thai effect was ill pleaded ; for the restrictive 
words in the recital were not to be oonstrued as eondltional, that if obligees exceeded the 
amount the bond should be void. 

Plea, that after the making of the bond, the partnership of obligees was dissolved, and a 
new partnership formed, by the retiring of one of the old partners and admitting a new 
partner, with which new partnership W. and IF., with thf privity of the retired partner, 
kept an account, and that at the time of the dissolution of partnerriiip, a balance of 5000/. 
#as due from fT. and JF» to the partnenhip for such overdrawing, but the partnership did 
not at any time demand payment of it, but, on the contrary, at and after the dissolution, 
dischar^ IT. and >r. from making such payment, and consented that the balance should 
be, and it was, transferred to the account between /T. and JT. and the new partnenhip, and 
became incariM>rated in their account : Held, that the plea was 111| for mi anigmnait of a 
ehoM in action is no discharge of an obligation. 

R 2 sumsi 
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1817* sums, together with the said sum of 4822A IBs. 9d.f 
^ should not exceed in the whole at any one time the suin 

of 5000/., which Parker and the bankrupts, in order to 
accommodate them, had consented and agreed to do^ 
«pon beii^ indemntfied bj the obligation above written, 
but sabject, nevertheless, to the condition hereinafter- 
contained. And the condition was for the payment by 
£L ffTjf, C Wise^ J. Wise^ aiid the ddendant, or any of 
them oo demand, to Porter and the bankrupts, or any 
of them, of the sum of 4822/L 155. 9d. so due to them, 
and also such further sum and sums as Parker and the 
bankrupts should or might thereafter advance to 5. fFise 
and C Wise in the course of their business, not exceed- 
ing in the whole 50001. 

The defendant pleads, that he ought not to be chai^ged 
l^ reascm of the bond, because, after the making of it, 
and whilst & Wise and €• Wise kept such account, and 
banked with Parker and the bankrupts, to wit, on, Stc, 
and on divers days, &c., Parker and the bankrupts 
allowed them to overdraw their account to such an 
amoont that the further sums required of Parker and 
the bankrupts, togetherwith the said sum of 4822/. 155«9i/. 
so overdrawn, as in the condition mentioned, exceeded 
in the whole at one time 5000/., contrary to the said con- 
dition. 

The defendant also pleads, that after the making of 
the bond, the partnership of Parker and the bankrupts 
was dissolved, and a new partnership was entered into, 
wherein the bankrupts and one W. Af. Pinfold were the 
partners, and from that time carried on the business of 
the bank until the bankruptcy of the said bankrupts, 
with which partnership, during all that time, S. Wise 
and C. Wise^ with the privity oiParker^ kept an account. 

And 
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And that before and at die time of the dissolvtion oftba 16I7* 
said partnership, t^ere was due and owing from & JftBe 
and C Wise to the said pardiership, for sach overdraw- 
ing of their said acconnt, a large baianoe, to wk, Ae 
sum of 5000/. ; but Parker and the baakrupts did not 
at any time before, or at, or after such dissolvtion, de- 
mand payment to be made to them of such balance^ or 
any part thereof, but on the contrary, at and after die 
tine of auoh dissolution, to wit, on, &&, diseharged 
& JTise and C* fPise firom making such payment, audi 
then and there consented and agreed that the said 
balance should be, and the same then and there aooord- 
ingly was transferred to the account between & WUe 
and C. Wise and the said new partnership, and thereby 
became and was, and thenceforth continued to be in- 
corporated with and part of the last mentioned flccount 
Demurrer to these pleas. 

Oiithf^ in support of die demurrer, as to the first j^ea^ 
argued, that in order to sustain the plea, the argoment 
must go this length, that because in the recital a limited 
advance of 5000/. was contemplated, therefore the obHgor 
was discharged fiom his liability if the advance should 
happen to exceed that amount by the smallest fraction. 
Such a construction, however, of this obligation, in- 
dependently of the hardship which it would work, was 
not the natural one. For the natural construction of 
the limitadon in this recital was not that the obligees 
should forfeit the benefit of the obligation if they should 
advance beyond the amount specified, but that they 
should not lose the benefit of it if they should refuse 
to advance beyond that amount. Without some such 
limitation, it might have been insisted that they should 

R S advance 
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1.8 17. adtanoe to on indefinite amount) at the peril, if they re*- 
fused, of the bond's ceasing to be a continuing obli- 
gation. It would be strange, therefore^ if that which 
originated in an anxiety for their protection, should by 
a forced construction terminate in their mischief. But 
whatever may be the construction of the limitation in 
the recital, the condition creates an expanded liability, 
because it is for the payment of 4822/. 155. 9d. abso- 
lutely, and such further advances as should be made not 
exceeding 50007. ; so that the condidon has no re- 
striction as to the amount of advances, but only as to 
the extent of liability. And it has been held that the 
recital in the condition of an indemnity bond does not 
confine the liability of tlie sureties if the condition be 
not restrictive (a), and that though the indemni^ be 
limited as it regards the sureties, there is nothing against 
equity in making further advances. (&) To the extent, 
therefore, of 5000/., or, at all events, of 4822/. 155. 9</., 
the surety was liable. This plea is likewise ill pleaded, 
because it only alleges that the plaintiffi allowed them to 
overdraw the amount; but the mere overdrawing, unless 
answered by the plaintiffs, is nothing; and it is con- 
sistent with this form of pleading, that the plaintifis 
might have refused to accept all that was drawn beyond 
the amount specified. 

The last plea is ill, because supposing accord and 
satis&ction could be well pleaded in bar to this action, 
here is accord without satisfaction ; the plea alleges that 
the plaintiffi consented to the balance being transferred 
to the pew partnership account, and that it was so trans- 



(a) £a parte Htuhfarth, 10 Fn. 409. 429. 
(ft) Paley T. Fietd, IS Va. 455. 



ferred. 
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ferred, but not that any part of that balance was evei^ 181 7« 
paid or satisfied ; and it is no more than a parol agree- 
ment in avoidance of a duty in certain, viz. to pay a sum 
of money, accrued by an obligation, which has pro* 
duced nothing ; wherefore it is ill pleaded. Thus it was 
held that a bill of exchange given for payment and in 
satisfaction of a debt secured by covenant, cannot be 
pleaded in bar to an action on the covenant, although 
judgment be recovered on the bill, if the judgment be 
unproductive, {a) So an acceptance of a statute staple 
for a debt due on bond is no merger of the bond, though 
of a higher nature, (b) And if A party stipulate by deed 
to do a particular thing, and begin it within a time 
certain, or to do a thing on a day certain, he cannot in 
the one case aver performance by alleging that the time 
was enlarged by parol, and he performed it within the 
enlarged time (c) ; or in the other excuse the perform- 
ance by averring that it was agreed by parol that he 
should do something else, and he was thereby prevented 
from beginning the particular thing within time, (cf) 
The utmost that this plea amounts to is, that there was 
a transfer by parol of a debt secured by bond ; which, 
however it may raise an equity, is still but a chose in 
action^ and cannot go in discharge of the obligation! 

Richardson^ contra^ as to the objection to the first 
plea, that the alleging of ah over-drawing was not suf- 
ficiently indicative of an over-advance, said, that if there 
were any doubt with the Court upon that point, he 

(a) Vrake ▼. MUchdL, SEatt, 251. 

(b) Brant/twait ▼. Comwalle^tf cited in HigguCs case, 6 Rep* 44 A^ 
{c) LUUer v. HoOand, 5 T. R. 59a 
{d) doodwin v. Crowle, Cowp, 357. 

^ * would 
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1817. would p^djr.le^uire to amead ia tbb particular; and the 
• Cour^ -with refeireuce tp the language of the coadition^ 

againk iQcUoiog. tp the opinion that the plea ought to have 
gOQe further an^ alleged that the pliunti& also advanced 
bejpnd the sum, it was agreed that the argument should 
proce^ upon an understanding that the defendant 
should have leave to aoiend as to this, and as if the 
amendment were now made. Whereupon he argued, 
that the surety was discharged from hb obligation by 
th^ over-advance. From the period of the decision of 
Lord Arlington v. Merricie (a), down to that of Hassdl 
V. ZfOtfgXb)^ it has been considered as an established 
rule . of construction, that the words of the coudiuoa 
sh#ll bf$ q^aljfied by the recital, which is a proper key 
to .the meaning of them. Therefore^ though the con- 
dition be larger, the Court will measure its extent by 
the reci^ (c) If then, coi^ling the condition and 
recital together, the intention of these parties is to be 
collected finom the whole context^ it would seem that 
the most rc;asonable exposition of their intention is thi% 
that they contemplated a limited course of dealing not 
to exceed 5000/. Such a moderate advance might well 
be^ calculated as likely to be required by tradesmen of 
the description mentioned in the recital, in the course 
of their trade; and for which) therefore, a prudent 
sure^ might well engage, provided a restraint were im- 
posed upon advances beyond their estimated exigencies, 
and thereby improvident speculation were guarded 
ag^nst. And the recital ia precisely in conformity to 
such an intention. '^ So as that the sums to be ad- 
vai^ced, together with the sum then due^ should not 



(a; 2 Sound. 411. (f,) Ante, vol. u. 3SS. 

(e) PearsaU ▼• SummerteU, 4 Taunt, 597. 
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IN THE F1FTT-6EVENTH Year or GEORGE IIL 245 

aceed 50002/' are expressions importing nothing less 1817« 



Paaxia 



than a prohibition against a farther advance. And the 
condition takes it up. '* Shall pay the sum then doe^ agamai 

Wist* 

and also such farther sums as shall be advanced to them 
in the course of their business^ not exceeding 50002." k 
language of the like unport» and is in effect the same as 
if the prohibition had been repeated in totidem verbis. 
As to the last plea, he argued that the same intendment 
IS to be made on a general demurrer as after verdict, 
because the demurrer admhs the fitcts of the plea aa 
fully as if they had been traversed and found by vecdiot. 
As, therefore, it is pleaded that the plaintifb discharged 
the principal from making payment, and as after the 
traverse of that fiict and verdict for the defendant, k 
would have been intended that the discharge was effected 
vnth all requisite formalities, for otherwise the jury oould 
not have found it a discharge; so shall it be intended 
upon the present occasion, for otherwise it could not have 
been pleaded as a discharge, which the plaintiffi by the 
demurrer have in fact admitted it to be. Or consider- 
ing this plea in another light, it is not without authority 
to sustain it; for it has been acyudged, that if A. be 
indebted to B. in 100/., and B. be indebted to C. in 
50/., if JS. promise A. to discharge him of so much of 
his debt as amounts to BJs debt to C, this will be a 
good consideration for a promise by ^ to pay C. the 
debt due to him from B. (a) 

Lord Ellenborouoh C. J. This is an action on a 
bond, and the condition of it recites that the plaintiffi 
carried on the business of bankers, and two persons of 

{a) Golddf. 49. 

the 
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1B17# the name of fVise that of paper-'manufacturers, and that 
""* the latCer in carrying on their business kept an account 

^jjvrfnii With the plaintifiS) which they had oyerdrawn to a cer- 
tain amount ; and in order to enable them to go bn with 
their business, had applied to the plaintifik to allow them 
to oi^ei^raw at any time such further sums as they 
should require^ so that these further sums, together with 
the amount overdrawn, should not exceed at any one 
time 50002. Such is the account given in the outset of 
the recital of this condition, which professes to state, 
add is confined to the statement of the application made 
on the part of the paper-manuiactnrers to their banker^ 
to permit them to overdraw* It is as if in common 
parlance they had said to their bankers, we owe yon a 
certain sum^ suffer us to overdraw further, so that the 
sum owing and the sums to be further drawn shall not 
exceed 5000^. To this, according to the statement as 
it proceeds in the recital, the bankers agree on being 
indemnified by the obligation now in suit, subject to the 
condition that the principals or surety shall pay to them 
the sum owing, and such further sums as they should 
tbereafteif advance to the principals, not exceeding in 
the whole SOOOL The recital, therefore, in the first 
instance, propounds the request of the manu&cturers 
to^ their bankers^ who itl making it profess that they 
do tiot desire to extend their request beyond 50002. 
That is the limit of their request. The indemnity con- 
forming itself to this limit is made to extend to further 
advances not exceeding^ with those already made, 5000/. 
And tfiis I take to have been the intention, as it is the 
cdntracC of the parties. Had the surety, as it has been 
argued, intended to impose a condition on his part that 
the bankers should not advance beyond 5000/., in order 

to 
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to make sure that the jnanu&ctureni should not by ail 1917* 
iBdefinite supply o[ funds be led into a nore eaUensiv-e ^ 
course of dealing than he contemplated^ it would hajre c^m^ 
been easy to have provided for such a condition^ by 
stipulating that the obligation should be void if any 
further advance were made. But we do not find any 
such provision, and the proposition made and accepted^ 
as set forth in the recital, does not of itself preclude the 
bankers from going furl^r in their advances, although 
the condition protects the surety from being answerable 
for any further. I adopt to their full extent the positiona 
on which the learned counsel rests his argument in fi[up<» 
port of this plea, that a surety ought not to be boipd 
beyond the scope of his engagement, and thai: thia is to 
be sought out from the whole context taken togetbf^* 
and that the decisions from IjorA Arlington v« Merricke 
to the last case cited agree that the condition shall be 
taken with reference to the recital, and may be ex- 
plained and restrmned by it. But all this imports that 
it is to be gathered from the recital that the intenUon of 
the parties requires the condition should be qualified. In 
the present case, I consider the proposal.made and agreed 
to as differing in its extent from the indemnity intended 
to be given ; for it might well be, as between the bankei*9 
and their customers, that the latter should ask, and, thereto- 
fore, be in a situation to demand only a limited advance, 
and yet that it should be in the breast of the bankers to 
go fiirther if they pleased, and that the surety might be 
content to pledge his security to a limited extent widiout 
imposing it as a condition, that if more were advianced 
he would not be answerable! to the amotmt limited* 
And as this was a reasonable^ and therefore probable > 
engagement, and the surety has made no provision as 

it 
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16^7^ it regards himself to restrain a further adranoet and as 
^ — — such a proTiaion if it had been intended might easily 
^^^, hare beep introduoed, the oonoluskn I hate arrived aft 
18^ that it was not mtttided. I do not» therefore^ see any 
reaaon Smt adding thb restraint as a proviso to die 
words of the condkioa* And this disposes of the firat 
plea. As to the other plea, certainly the transfier by 
^ old firm of the balance due to them from the maeu- 
fiictnrers by agreement with the new partnenhip that it 
should be transfieriwd to their account^ comes within the 
rule of kw which prohibits the transfer of a chote m 
aeiicn. It seems to ne then that both these pleas are iU 
plesdcd. 

Bayi>£>y J. I think that both these pleas are bad. 
With respect to the firsts I agree that in order to find 
the right oonstroction of the condition, every part of tiie 
instrument is to be searched to ascertain what the 
parties meant. If the true construction be that the 
parties intended to stipulate against any advance beyond 
5000^, then thb advance will have the eSect of cutting 
down the obligation altogether. But the Court ought 
to see plainly that this waa the intuition, before they 
give a construction to the language of this bond which 
would have the eflE^t of avoiding it^ if one shilling be- 
yond the sum named should be advanced. According 
to the transaction as itis related in the recital, a balanoe 
was due to the bankers at the time of entering into this 
obligation ; the parties from whom it was due apfdy to 
the bankers for further advances, which, however, they 
do. not; require should exoeed 5000/. ; the baak^n ac- 
cede to the application, and the bond is entered into^ 
which has for its condition that the obligor, or those 

named 
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named therein, shall pay the balance already due, and 1817^ 
such further advances aa the bankers shoald inake, not . 
exceedii^ BOOOl. The obligor does not pretend that he •xamH 
or the others ha?e paid any part of die bklance or ftir^ 
ther advances, but excuses himself from so doing by 
setting up as his defence that the bankers had in their 
advances exceeded 5000/^ and thereby vacated the 
obligation. But if the parties had intended to attach a 
consequence so penal to an advance beyond that sum, 
can it be supposed that they would have contented 
themselves with language so equivocal, and would not 
have introduced express words of condition, as it were 
by way of caution, that such should be the effect ? I think 
it hardly possible that they could. As the obligation 
stands, it seems to me that its true import is no more 
than this, that the parties asked for a further advance 
not exceeding 5000Z. ; that the bankers agreed to this, 
and the surety undertook to indemnify them to that 
extent. As to the other plea, it amounts to nothing 
more than an assignment of a ekotg in action^ to which 
it does not appear that the surety assented. 

Abbott J. I am also of the same opinion. As the 
first plea would have it, we ought to construe this ob- 
ligation in such manner that the defendant would be 
discharged from it, if any snm, however small, were 
advanced beyond the sum of 5000{. Looking kt the 
language of the condition, I am unable to find in it any 
expressk>n to that effect; indeed it is not pretended that 
there is ; but it is said that this is to be found in die 
recital. >iow I agree, that if there be any thing in the 
recital from which we can collect that the parties in- 
tended to carry the limitatioQ to the extent argued, our 

con- 
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1 817* constracdoQ must be accordingly; but the language of 
- - the reckaly as it legards any express prohibitioa agiuust 
.wsam*t a farther advance 1% to say the least of it, extremdy 
doubtful, and certainly noi sufficiently explicit to con* 
Irol the subsequent words of tk^ condition^ On the 
contrary, looking to the probabilities of the case, it 
appears to me, that if the proposition made to the 
bankers had been, that if they permitted the smi|Ilest 
^vance beyond 5000A, the surety should be held dis<^ 
charged, it is hig^y probable they would have rejected 
U; because if a slip of this kind were to have the e&ct 
of depriyiog them of the benefit of the security, much 
ot diflknlty and incouTenience must have occurred in 
tbeic dealings with the principal ; they could never have 
ventured to honour a single draft without looking to the 
precise state of the account between them. Such a result 
would have been most inconvenient to the plaintifi. It 
is not likely, therefore* that they would have consented 
to this eng^igement; wherefore I think it would require 
X dear words of condition, in Order to warrant our con* 

struction to that effect. It is difficult to say precisdy 
what is meant by the last plea; it has been argued as if 
It amounted to a release, or, if not, that it is at least 
a transfer of the debt by asngnmrat to the new firm. 
The only word which I find in the plea bearing the 
semblance of a release, is the word ** discharged;'' this, 
however, does not necessarily import a release. As to 
the rest, it is nothing more than an assignment of a 
^$e in action^ for which the assignor has stUl a right 
of action.. 

HoLROYD J. I am also of opinion that the plaintiffi 
are entitled to recover. It is clear, I think, that the 

words 
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words of the conditioD, witfaoat reference to those con- Iftlt- 
tained in the recital, do not prohibit the making ad- 
vances beyond 5000/., so as to extinguish the bond in 
that event. According to the words of the condition, 
the obligor stands liable to the extent of 5000/., and to 
that extent only, although advances should be made to 
a greater amount Then let us consider whether the 
recital furnishes a different interpretation of the words 
of the condition. In order to do that, it must appear 
that the ordinary acceptation of the words of condition 
would be inconsistent with the declared intention in the 
recital. But adverting to the recital, I think it only 
shews that an advance to a certain extent having already 
taken place, a proposition was made to the plalntifb by 
the principals, to be allowed to draw upon them further 
to an amount, together with the sum already drawn, not 
exceeding 5000/. The plaintiffs acceded to tbi$ pro- 
position, vis. that they would make further advances to 
an amount not exceeding that sum, upod being indem- 
nified ; and as the obligation states, subject to the con- 
dition after mentioned, upon which condition I have 
already observed. There is an engagement, therefore, 
on the part of the plaintiffs, to advance as far as 5000^. 
without any restraint upon their advancing more, bnt 
with a condition on the part of the obligor that he will 
be answerable to that extent only. In other wordi^ 
this was an indemnity to a limited extent, however large 
the advances might be. This was, as I think, what the 
parties intended, and it ia the result of the natural in- 
terpretation of the expressions used in their agreement 
As to the last plea, it seems to me to be ill for the reasons 
already given. 

Judgment for the pTaindffi* 
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uS^hSS!' '^^ ^^® against The Inhabitants of Poulton- 

with-Fearnhead. 

The raDdng of TJPON appeal, the quarter sessions for the county 
pe^atofhuid of Lancaster confirmed an order for the removal 

STrtAe^ ^ ^"^^"^ Whiitkf his wife and child, from JVarringpn 



price of 8f. 6tf. Id PouUonrmth'Feamhead^ subject to the opinion of 

per perch, 

amouDtiiig to this Court Upon the folio winff case; — 
der en agree- it was proved on the part of the respondents that the 

Undlonl thai pauperis father rented a cottage in PouUon of the annual 

nnh the tenant value of 6/L lOf., at the rent of 6/. 105., and held at the 



^^ same time a small piece of land of the annual value 
tSt^Zi of Is. €d; tliat he also took of one Kxy 37 perches 



^•® ** • of land for growing potatoes, at the price of 25. 6A per 

feDliiig at uM 

price abore percb, in the spring of 181 S, during the time of his 

loeDtioiied, o^ t. i « 

ikxm^ the ma- holding the said cottage and piece of land. The agree- 



j^tnMed tciKir BMnt with Koy was, that Kay should furnish him with 
^ZmeftcSr^ manure sufficient for the culture of potatoes, and 

?tfieb^to ^^^ ^^ should get and set the potatoes. In pur* 

^the'adS^ suance of this agreement, about a fortnight afler the 

•"J*^'^^-. making of it, and afler the holding commenced, the 

lettiDff farms,, manure was brought by £jy, and was put into the land 

the ooune of by the pauperis father. The value of the land to be let 

^rT^d Doiexl by the acre, and upon the ordinary terms of husbandry 

acre ; hutwbca usual ui letting &rms according to the course of good 

abofemeiT™* husbandry, did not exceed 4^ per acre, but when let 

tioof^, itwaa ypon the terms above specified it was of the value of 

of 8i. s<<. per 8jp. Od. per perch, amounting in the whole to 3/* 75* 6£, 

perch. 

a sum sufficient^ with the other tenements, for the pur- 
pose of a settlement. The pauper's father held the last«^ 

mentioned 
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mentioned tenement for above forty days after the 18 17* 
manure was pat into the land, and during the same '^ - 

TI16 KlNQ 

forty days occupied also the other two tenements above agahui 

Thelnhabh- 

specified, and resided in PouUon* ms of 

The question was, Whether, under the above circum- f^rmhiad. 
stances, the pauper's father gained a settlement in 
Potdton^ reference being had to the agreement with tie 
landlord respecting the manure. 

Coltmanj in support of the order of sessions, relied 
upon Rex v. West Cramare{a) and iZrop v. BinffaDood{b) 
as establishing the rule that the value of the land in- 
creased by the labour and manure bestowed on it by the 
landlord, pursuant to agreement, is to be taken as its , 
true value. Where the value of the manure or labour 
is set down apart and separated from the rest, this rule 
perhaps may not apply; but here the rent is entire;- a ^ 

distress would lie for the whole sum, and the Court has 
no means of apportioning it And where is the diffei^ 
ence between this and the case where furniture and 
firing were to be found for a room let by the week(c); 
or where a stock of horses and utensils for working a 
land-sale colliery were let with it?{d) yet in the above 
case^ the benefit derived from the use of these move- 
ables was not considered as reducing the value of the 
tenement. ■ 

J. fViUiamh con$rdy argued that the t^ement was to 
be accounted of the value which belonged to it at the 
time the pauper came to settle upon it. This was tl\e 

(a) jifUe,ro\,u. 132. (b) Jnie, yo\.i, 58U 

(c) IZor ▼. WhiUchapd, 8 BoU, lOS. 

(d) Rat y. N^mh Bedbum, CakU 453. 

Vol. VL S time 
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J8i7- iifne pointed out by the statute 13 & 14 Car. 2., and 



11)«Kmo 



whatever value it ought acquire afterwards could not be 
agiainu takeo ioto account, la) The cases of Bex v. Binguoood 
axiuof and Bex v. West Cramore admit this distinction, and 
PsAAHHuo)* ~ &U within it : for in the one the ploughing and ma- 
nuring, which the landlord agreed to do, were com- 
pleted, in the other, the ground had been dug by the 
landlord, when the pauper entered ; and it was expressly 
laid down by one of the learned Judges, ** that the value 
of the tenement increased by the labour bestowed on it 
after the letting cannot be taken into account.*' (6) Now 
here the manure was not brought upon the land until 
about a fortnight after the holding commenced ; so that 
at the time when the pauper came to settle there was 
but a prospective value to arise from an agreement; 
which can never be deemed a present subsisting value. 
And suppose, in the interval between the commence- 
ment of this holding and the bringing on the manure, 
the pauper had become chargeable, and the question 
bad arisen as to the value ; can it be doubted that the 
increased value could not have been considered as the 
then value ? 

Lord Ellenborouoh C.J. The difficulties that 
have been raised in argument are occasioned by the 
decisions, which I am almost inclined to wish had 
never been made, that a tenement of combined value b 
sufficient to constitute a settlement. However, taking 
this case as it stands upon the subsisting authorities, 
and keeping in sight the words of the act of parliament, 
which have been strongly and properly pressed upon 

(«) Jtcr ▼. AMUm, anie, p. 54. (b) Seeper Le Blanc J. Rex y. Bwgwood, 

our 



IN THE FiFTV-SEVENTH YeaR OP GEORGE III. ^255 

our consideration, I ask myseif^ is this a coming to 18 17. 
settle on a tenement of the yearly value of 10/. ? The " 

•^ "^ The KiKO 

answer depends upon the value which is to be attri- offiUut 
buted to the 27 perches of land. Now, as to this, the ants of 
party who comes to settle contemplates the taking a Fiarnmad.' 
tenement of the value of Sf. 7s. 6d, He contracts for 
27 perches of land, with manure to be supplied by the 
landlord, and upon these terms die teneknent was of that 
value; and if of that value the whole will exceed 107. 
The pauper then undoubtedly comes to settle in con- 
templation that he has taken, and shall have the benefit 
of, a tenement above the value of 10/. But the question 
is put, are these 27 perches of the value of SL 7s. 6d. 
at the time he comes to settle ? The answer is, they 
are not in point of actual pernancy on the day when 
the party first takes possession, but they subsist in con- 
tract of that value at the instant he enters, and actually 
become so pursuant to the contract by act of the land- 
lord, and the party afterwards occupies above forty 
days* In this way of considering it, the tenement is of 
the oonteiiiplated value contracted for by the landlord, 
and afterwards made good by him. If we are bound 
down to the precise moment when the party enters, the 
consequence will be that in many cases the improved 
value to which the landlord contracts to raise the land 
can never be taken into account In many contracts 
there will be some stipulations of advantage to the 
tenant, increasing the value of the tenement, which in- 
duce him to come to settle upon it, on the faith of 
having this improved value made good to him ; these, 
therefore, when made good, may fairly be referred to 
the value at the time of the coming to settle. I might 
instance stipulations on the part of the landlord to paint 

S 2 and 
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1817. and paper, or to make additions to the dwelling. In 

ff^j^^^ cases like these the value contemplated and engaged for 

tt^trwur by the contract, as it is an improvement from which the 

Tlie Inhabit- 
ants of tenant is to derive the benefit, and perhaps his motive 

fklsirBiAD. for coming to inhabit there, may fairly be set down to 
the account of its value at the time he comes to settle 
within the meaning of the act. I do not venture into 
all the cases for the purpose of reconciling the various 
dicta of learned Judges with the language of the statute- 
It would be an Herculean labour to conflict with, and I 
am not sure that it would be attended with success. 

Batley J. I agree that this was a tenement of suflS- 
cient value to confer a settlement. The language of the 
statute IS & 14 Car. 2. c. 12. imports, that on complaint 
within forty days after any person shall come to settle 
in any tenement under the yearly value of 10/., two jus- 
tices may remove him to the parish where he was last 
legally setded. It has been argued, that to constitute 
a tenement of the yearly value of 10/., so as to make 
the party irremovable under this act, or in other words 
to confer a settiement, the tenement must be of the re- 
quisite value at the moment when he enters upon it 
But I think the argument would be more correcdy 
stated thus : that the tenement must be of the value of 
10/. at the time of entry, or to be made of that value at 
the expence of the landlord ; and that this is so, appears 
by the distinction which has been taken where the im- 
provement is to be at the expence of the tenant; in 
which case it has been held it ought not to be taken 
into the account. This was the principle on which 
Rex V. Asian was decided. The observation which is 
reported to have fallen from Mn Justice Le Blanc^ in 

delivering 
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delivering his opinion in Rex v. Ringwoodj certainly 1817. 
was not made in reference to the distinction between the __ ^r 
actual value of the land at the moment of entering, and -J*^f^,. 

Xw Inhabit 

Its becoming of that value a short time afterwards, by iwts of 

, FOULTOH-Wtm^ 

the agreement and act of the landlord. It seems to me, Fjusubjuvi 
that whenever it is a part of the contract for the letting 
that the land is to be improved at the expense of the 
landlord, and this is done, the tenement is to be ac- 
counted of the improved value. According to the lan- 
guage of some of the cases, the quesdon is, Whether the 
pauper was of sufficient ability to obtain credit for a 
tenement of the yearly value of lOl. And certainly it is 
the same thing as it regards his ability, whether the 
land was of that value at the moment of taking it, or 
whether it was stipulated to be made so, and was made so 
afterwards at the expence of the landlord ; I think both 
cases are equally within the words and spirit of the act. 

Abbott J. I am also of opinion that the determin- 
ation of the sessions was right. Mr. IViUiams admits 
that this case will be governed by some of the former 
decisions, unless it can be distinguished on special 
grounds ; and for this purpose he desires that we would 
confine our attention to the precise period of the 
tenant's entering into possession ; and he cites Rex v. 
Aston. But in that case it cannot escape our notice that 
the increased value arose out of several acts voluntarily 
performed by the tenant : here it arises not out of any 
act by the tenant, but from the act of the landlord stipu- 
lated for before entry, and done in pursuance of the 
terms of that contract. What is done by the landlord 
under such circumstances may, I think, fairly be con- 
sidered as referable to the time of entry. If the Court 

S 3 were 
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1817^ 

llveKnio 

agamti 

Tbe Ii^iabit- 

M&Uof 

POULTON-WXTH- 



were tied down to the predse time of enteriog) it would 
lead to very subtle enquiries, which would be incon- 
venient as to the instant of time when such and such 
repairs were made as increase the value of the tenement 
to the necessaiy amount In order to avoid such en- 
quiries I say that what is contracted for before, the 
entry to be done by the landlord, and is afterwards done ' 
in pursuance of that contracti may be considered as. 
done at the time of entering. 



HoLBOTD J» I think that where a tenant comes ta 
settle on a tenement which, by agreement the landlord 
at his expence is to improve to the value of 102. a year, 
the tenement is of that value within the meaning of die 
statute, although the improvement was not made until 
after the time of entry ; consequently that a settlement 
•was acquired in diis case- 
Order of sessions confirmed. 



Wednudajf, 
Jfayl4th. 



The King against The Justices of Kent. 



By SSG.S. 
C.99. (local 
and penonal)f 
which impowi 
a penalty on 
twkenbakin] 



ANDREWS^ on a former day, obtained a mandamus 

to the justices of Kentf commanding them to enter 

an adjournment of the appeal of W. Barrett against a 

on Sundays, it la enacted («. 19.) that persons aggriered by the judgment of the magistrate 
may appttl to the next ipenerai or general quarter sesuons, they entering into a recognisance 
at the time of such conTiction, or within twenty-four hours after, with sureUes, upon con- 
dition to prosecute such appeal with effect, which recogniiance the convicting magistrate ia 
required to take: Held, that an order of sessions made 2 G. 2., that all noticea of appeal 
made to the court should be given by the parties concerned eight daja before the sesaiona 
began, did not apply to an appeal under this act, where the party appealing had, at the time 
of the conviction, declared his intention to appeal, and had entered into tbe required 
recognisance. 

conviction 
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conviction, under tlie act 55 G. 3. e, 99. (local and pef^ 181% 

sonal) s. 12. (a), upon an affidavit that BarretH had be«* .^^ ^^ ^^ 

convicted, on the 1st of January 1816, and, at tlife^ ^ T^SL^ 

time of the conviction, had decUred to the convicdng' Mtnf: 

magistrate, and to the informer, his intention* to appeal 

against the same, and that he was thereupon required^ 

by the magistrate to enter into the recognizance Vb^- 

quired by the act, which he did immediately; thaV at 

the sessions at Maidstone^ on the 1 1th of Jatmaiy; h& 

entered his appeal, and instructed^ counsel diat the same* 

might be there heard (he then having- his witnesses); 

(a) By 55 G. 5, c. 99. f local and penooal) <. IS. it is mmtbbd, tliat 
bakers baking bread or rolls on Sundays, or selling bread, or baking mtat 
pies, &C., except between tbe boora of nine and two, and being ccnsMed' 
of the offence before any justice of tbe peace witbin six* days fiom Uia* 
commission thereof, shall forfeit for tbe first offence ten shillings, for the 
second twenty shillings, for the third and ereiy subsequent offence forty 
shillings, with costs of prosecution, the costs to be settled by the justict,j 
and the amount thereof, together with such part of the penalty as the ju^ 
tice shall think proper to be allowed to the prosecutor, and the residue of 
tbe penalty to be paid to the justice, and within seren days after his receipt 
to be transmitted by him to the parish oflSoers; and in case penalty and 
costs be not paid within fourteen days after conviction, the justice may 
direct the same to be levied by distress and sale, and, in default of such 
distress, may commit the offender on a first oflfence for scTcn dagn^ for a^ 
second offence fourteen days, and on a third or any subsequent ofltmce fiw 
one month. 

Sect. 19. Any person conyicted of any ofibnoe punishable by this act, 
shall haTe liberty from time to time to appeal to the justices at the naxr 
general or general quarter sessions of the peace, the person so convicted 
entering into a recognisance at the time of such conviction, or within 
twenty-four hours after the same shall be made, with two sufileieBt sare^ 
ties in double the sum forfeited, upon condition to prosecute such appeal 
with eff*ect, and to be forthcoming to abide the judgment and deiermin • 
ation of the justices, who are hereby authorised to hear and finally deter- 
mine the matter of such appeal 

Sect. 20. If any such conviction shall be made within six day» before 
any general or general quarter sessions, the party aggrieved may, on enter- 
ing into the like recognizance, appeal either to the then next, or the next 
foUowing general or general quarter sessions. 

S.A or 
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1817. or that it might be lodged and respited; but the sessions 

^^3x7 refiiaed to bear and determine, or to enter and respite, 

agmst on the in*ound that eidit clear days' notice had not been 

K««T. given to the convicting magistrate and the informer. 

Tke affidavit then stated, that the omission to give the 

notice arose purely from a want of knowledge that such 

notice was necessary. 

The justices now returned to this mandamusj that at 
the sessions holden, by adjournment, at MaidsUmej on 
the 11th oi January 1816, the conviction was certified 
and returned, and at the same sessions, being the next 
sessions after the conviction, Barrett exhibited an 
appeal, (he having, on the 1st oi January ^ entered into a 
recognizance,) and required them to hear and determine 
the same. That by an order of sessions, made the 15th 
ofAprilf 2 G.2., it was ordered, that all notices of ap- 
peals made to the court should be given by the parties 
concerned eight days before the sessions begin, ex- 
clusive of the first day of the sessions ; and that this 
order was still in force, and formed, with respect to 
notices, the practice of the sessions in all cases of ap- 
peal, except where the time of notice was otherwise 
prescribed by statute. That Barrett did not give due 
notice of appeal as required by this order, although he 
might have so done, a sufficient time having intervened, 
between the date of the conviction and the adjourned 
sessions, to enable him so to do. 

Andrews now argued against this return, that the 
order of sessions requiring eight days' notice did not 
apply to the present case, because here no notice was 
necessary other than that which the act required, viz., 
that the appellant should enter into a recognizance at 
the time of the conviction, or within twenty-four hours 

after- 



The Knro 
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afterwards; with which the appellant had complied. 1817. 
And if a statute allow an appeal, without requiring 
notice to be given, it is not competent to the sessions to 

The Jiutioes of 

prescribe, as a condition of such appeal, that the ap- k^mt. 
pellant shall give notice; for this would be a power in 
the justices to control the provisions of an act of par- 
liament. The statute being silent as to notice, and in 
many statutes notice being expressly required, it is plain 
from this consideration that the legislature did not in- 
tend that notice should be required; and the recog*. 
nizance seems to be put in place of a notice. If it 
should be objected, that the recognizance may possibly 
be no notice to the prosecutor, inasmuch as it may be 
given within twenty-four hours of the conviction, and, 
therefore, in his absence, after he is gone away; the 
answer is, that he has it in his power to search at the 
office where recognizances are deposited in order to 
inform himself. With respect to the order set forth in 
the return, it is a misconstruction of its import to under- 
stand it as requiring notice upon all occasions of appeal, 
its true meaning being only to regulate the time of 
notice, where notice is necessary. It does not say, that 
upon all appeals notice shall be given eight days before 
the sessions, but that all notices of appeal shall be so 
given ; which is no more than saying, whenever notice is 
required, it shall be a notice embracing an interval of 
eight days. 

Bollandf contra^ admitted, that in many instances a 
prescribed form of notice was pointed out by the par- 
ticular statute, and that here no notice was prescribed ; 
yet he said, the act did not differ in this respect from all 
the acts passed from the reign of Eliz. to that of G. 2., 

in 
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1817. in reference to which the practice has always been to 
require notice; and it was diiEctilt to imagine that the 
l^shitare meant the recognizance to serve the purpose 

KsMXi of notice to the prosecutor, seeing that the allowing of 
twenty-^four hours for entering into it would necessarily 
defeat that purpose. However, therefore, the case might 
be as it regarded the convicting roagistratey it could not 
serve as notice to the prosecutor. And there is nothing 
which contravenes this enactment, in requiring that the 
appeal shall be conducted accordmg to the general 
course prescribed by the court of appeal ; on the con- 
trary, it must be presumed that the act so intended. 

Lord Ellenbobough C. J. How can it be main- 
tained that this is an order in form requiring a notice of 
appeal to. be given, when in its language it professes 
only to be an order for the regulating the time of giving 
notice ? The words of it are, all notices of appeal made 
to the court shall be given by the parties eight days 
before the sessions begin. Does this language import 
that upon all appeals notice shall be given eight days 
before the sessions; and this, without reference to 
whether the statute which gives the appeal requires 
notice or not ? I should answer in the negative; and if 
not, Does the order apply to the present case, unless a 
notice of appeal be required by the act ? Now, with 
regard to the act, it seems to me as if a sufficient notice 
were afforded to the prosecutor by means of the recog- 
nizance ; he .is entitled by s. 12. to such part of the 
penalty as the justice shall think proper, together with 
costs, to be levied by distress, if not paid within fourteen 
days. Therefore, at the expiration of twenty-four hoursy 
the time allowed for entering into the recognizance, if 

the 
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the sa^e be not entered into, the right of the prose* 1817. 
cutor to coats and part of the penalty attaches; and he j^^^ 

may know, by enquiring, if a recognizance exists, and a^amtt 
whether this right has attached. The appellant has Km« 
complied with all the terms specified in the act as 
requisite to make good his appeal, and it would be hard 
after this to deprive him of the benefit But supposing 
the sessions might, for the more convenient adminis- 
tration of justice, engraft supplementary regulations 
upon the act of parliament, does the appellant come 
within the letter of those regulations ? As to this, I 
repeat my original question^ Does the order of sessions 
profess to relate to any cases, but those wherein some 
notice is required to be given ? The act does not re- 
quire any notice, and it seems to me, thut the party has 
sufficient means of knowledge without it. 

Bayley J. If the prosecutor follow up his con- 
viction as he ought, he cannot but know whether the 
defendant means to appeal; for, in pursuing his remedy 
for a distress, he would be stopped if the defendant had 
entered into a recognizance. ^ 

HoLROYD J. Upon turning to the twentieth section, 
I find it provides, that if the coqviction is made within 
six days before the sessions shall be held, the party may 
appeal, either to the then next, or the next following 
sessions. Suppose, then, a conviction to be made within 
seven days of the sessions, the party has no choice but to 
appeal to the next sessions ;. and in that case how could 
he comply with the order requiring an eight days' notice? 
or is he, in such case, to be deprived of his appeal alto- 
gether ? 
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gether? This shews, as it seems to me, that the order 
cannot possibly be applied to an appeal under this act 

Per Curiam^ 

Return quashed. 



wednesd^. The KiNG agaifist The Inhabitants of Little 

COGGESHALL. 
Where pftuper TTPON appeal, the sessions confirmed an order for 

wtt hired asa \J ^^ ^ 

lerrant in hui- the removal of Thomos Baverij his wife, and three 

bendry for a 

month upon children from the parish of Great Tey^ to the parish of 
he «n'ted his LtiUU CcggesAoU, both in the county of Essex^ subject to 
tinue'dui^' the Opinion of this Court upon the following case : — 
Slii^thl^ The pauper, at Michaelmas 1806, was hired by one 
*"d°*^en^* 5tociioii^, of Little CoggeshaU^ as a servant in hus- 
hed lerred the bandry, for a month upon liking, and if he suited his 
master uid he place he was to continue in it during the year, and to 

suitedy and if 

be liked* might have three guineas as wages. The pauper entered upon 
he must leave bis Service at that time, and, when he had served the 
night^ore^ month, his master said that he suited him, and if he 
S^tMeftiiJthe ^^^^ ^® ^K*^' continue with him, but added that he 
might not be an ^ug^ leave his place a fortniffht before the end of the 

incumbrance to c o 

the parish, and year, in order, that as he did not belong to the parish, 

he continued ^ 

till fourteen he might not be any incumbrance to it, to which the 

days before the 

end of Uie year, pauper made no answer. He continued to live with 

ter told^m^ Blackbone until fourteen days before the expiration of 

Md! iishe"had ^^ y®*^> *^ which time Blackbone called him, and told 

behaTed well, 

be would pay him the whole wages, which the master accordingly did, and the pauper 
quitted the house, and nerer returned, but went to his fjither's : Hdd, that the pauper did 
not acquire a settlement under this hiring and sem'ce, for there wes no biting for a year. 

him 
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him that his time was up, and as be had behaved him- 
self well, he (Blackbone) would pay him the whole of his 
wages, which he did, and then desired him to go home 
to his father's, where be would probably hear of another 
place. The pauper made no objection to what his mas- 
ter said, but accepted his wages, quitted the house, to 
which he never returned, and w^nt to his father's. The 
sessions were of opinion that the pauper was absent 
during the last fourteen days of the year under a dis- 
pensation from service. 



1S17. 

TbeKiVG 
ogamMi 
The Inhabit- 
ants of 

LlTTLK 
COGOUHALL. 



ne Court enquired of Knox^ who was in support of 
the order of sessions, how he could make good any 
hiring for a year; to which he answered, that it was to 
be found in the original agreement. For a hiring for a 
month on likings and if approved, to continue for the 
year at yearly wages, is a hiring for a year ; defeasible, 
indeed, on a contingency; but here the cpntingency did 
not happen. And, although afterwards an exception 
was introduced that he should leave a fortnight before 
the end of the year, this makes no diiBference ; because 
if there be no exception at the time of makmg the* ori- 
ginal contract, then the absence is to be considered as a 
dispensation on the part of the master, and does not 
operate^ like an exception out of the original contract^ 
to defeat the settiement; besides which an exception is a 
stipulation on the part of the person for whose benefit h 
is introduced, but here it was made on the offer of the 
master. Bex v. Sulgrave {a% Bex v. AiherUm. (&) 

Lord Ellenborough C. J. The point on which the 
settiement fails is, that there was not any hiring for a 



(a) «r.JB.376. 



(fr) Burr, S. C. 203. 



year. 
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^ ^^ ^* 7«ar. I should be gtad to know bow the master could have 

Tbe Kura maintained any action against the servant for not serv- 

liie^nhlLb- ^^E ^^"^ *® 7^*^* ^^ ^J^ *^ *® ®"^ ^^ **^® tndntfi of 

LmM ptxibation, that he would continue him, but he must go 

CooouBALL. away a fortnight before the end of the year, in older 

that he might not be an incumbrance to the parish. 

This, therefore^ was a stipulation, by way of eohdition, 

that they should part within the year. 

Bayley J. With respect to what has been said of 
the original contract between these parties, I would ask, 
whether at the end of tbe m<Mith the pauper had a right 
to insist upon his master's continuing him tile year. 



Ptr Curiam^ 



Order of sessions quashed* 



Wcifotd was to have argued against the order. 



May 14th. 



The KiMO against HoARfi land Others. 



indiecment for ''I'^HE defendants appeared to receive judgment upon 

chained that 
defendants into 
one meMuage, 
&c, then and 
there being in 
thepoMetsion 
of one IF. P., 
he, the said 
W. P.. then 
and there being 
alto seised 



an indictment for a forcible entry and detainer, to 
which they pleaded not guilty, and were convicted at 
the Worcestershire assises. The indictment charged 
that the defendants, on, &c. at, &c. into one messuage^ 
&c. situate at, 8tc* and then and there being in the pos- 
session of one Sir William Parker, Bart, he the said Sir 

thereof, with 

force and arms, &c. did enter, and the said IT. P. from the peaceable poseeasion with force 

and arms, &c. did put out After conviction of defendants : Held, that this was a sufficient 

ftTerment of the present seisin of IT. P. to warrant the Court in awarding a writ of 

restitution* 
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W. p. then and there heing aho seised tkere^, with 
force and arms, and with a strong band, unlawfully, 
riotously, routously, and tumultuonsly did enter, and 
him the said Sir JV, P, from the peaceable possession of 
the said messuage, &c. unlawfully and injuriously with 
force and arms, and with a strong hand, did expel and 
put out, and bim the said Sir fV. P. so as aforesaid ex- 
pelled and put out from the possession of the said mes- 
suage, &c. on the same day and year aforesaid, and 
continually afterwards until the day of taking this in- 
quisition at, &C. unlawfully and injuriously, with force 
and arms, and with strong hand, did keep out, and still 
do keep out, and the same messuage, &c* from the day 
and year first aforesaid, continually hitherto with force 
and arms, and with strong hand, did hM and detain, 
and still do hold and detain from the said Sir JV. P. to 
the great damage, &c. and against the statute, &c. And 
in another count it was alleged, that the defendants into 
one other messuage, &c. situate, &c. whereof the said Sir 
W. P. was then and there seised^ and in the possession of 
the said Sir fK P. then and there being on, &c. with 
force and arms unlawfully did enter, &c. 

And now Taunton^ for the crown, prayed the Court to 
award restitution ; which was opposed by Jeroisj Peake^ 
and Petit for the defendants, by reason of the insufficiency 
of the indictment to warrant the awarding of restitution. 
For the indictment only alleges that Sir W. P. was 
seised^ without shewing of what estate, whether in fee or 
for life. And non constaty that he might not have been 
seised pur autre vie g in which case if cestui que vie has 
died since the finding, Sir fV. P. would not be endtled 
to restitution. By stats. 5 Ric. 2. c. 8., 15 Ric. 2. c. 2., 
and 8 H. 6. c. 9. none could have restitution but of the 

freehold. 



TheKnro 
agomU 
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1817. freehold, bat by stat. 21 Jac. I. c 15« this remedy is ex- 
tended to terms for years, copyhold, &c. But the in- 
dictment ought to be certain, and to shew pot only the 
certainty of the house or land, but also what estate he 
had in the land when the entry was made, (a) And 
though it afterwards say quod dissei&vit^ it is noit enou^, 
for that is only an implication of a freehold, (i) So pos- 
sessionatus b held ill to shew a term* (c) 

Bayley J. {d) It seems to me that this indictment is 
sufficient to warrant the Court in awarding a writ of 
restitution. The averment perhaps is not so technically 
framed as it might have been, it does not state that the 
party was seised in fee or as of freehold ; and it is ob- 
jected that as the indictment does not shew of what 
estate seised, it may be that he was seised of an estate 
lor the life of another who has ceased to live at the pre- 
sent time. But if the indictment had expressly averred 
that he was seised for the life of T. 5., that would have 
been enough to warrant restitution, because it must have 
been intended, unless the contrary were shewn, that 
T> S, was alive. Now the averment in question imports 
a seisin either in fee or for his own life, or for the life of 
another: in the two first cases there is no doubt; in the 
latter, unless there be something introduced on the re- 
cord to shew the death of cestui que ot>, it is good for 
the reason before given. The rule of law is, that a life 
in being shall be presumed to continue until the con- 
trary be shewn. 

(a) Jtex ▼. Don^, SaOc, 260. 8. C. Ld. JUym, 610. 

ib) See 1 Fenir. 306. (e) See 1 Sid. 102. 

(</) Ld, EtUnborough C. J. bad left the court 

HoLROTD 



TbeKiHo 

HOARK. 
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HcQLBOTD J. I diink a writ of restitution ought to 1817. 
be awuded. The indictment charges, that the defend- 
ants enCared into a messuage then in the possession of 
Sir W.Parkerj he then being also seised thereof, and 
forcibly expelled him from the possession, and kept him 
out undl the day of taking the inquisition. It is ob- 
jected, that there is no averment that Sir W. P. con- 
tinued seised. Now it is a principle of law, that where 
an estate or interest passes presently and vests, which is 
to be defeated by a condition subsequent, or matter ex 
post factOi it shall be deemed to continue, without any 
averment that the condition or matter ex post facto has 
not happened, for it shall be pleaded by him that would 
take advantage of the condition or matter ex post facto, {a) 
It is laid down, however, that if a person claim under 
one who has only an estate for life, he must aver con- 
tinuance of the estate ; yet even here, implication that 
the life continues is sufficient Therefore in ejectment, 
and a special verdict found, an exception being taken 
because the life of the lessor in the action, who was 
tenant for life, was not found, and so it did not appear 
that the plaintiff had title, the Court disallowed it, for it 
shall not be intended that the lessor is dead, unless it 
had been found, (i) But in this indictment the party 
does not claim under tenant for life; and therefore 
the case falls within the principle above mentioned. 
Again, in another case, where the defendant made 
cognisance for rent to a lady who was tenant for life, it 
was assigned for error that it did not aver that she was 
alive. Sed turn aUoccOWy for the cognisance being made 

(a) Sm Ughtred\ caM, 7 Bep, 10. 

{V) MoHtumx ▼. 2£oHnewt, Cro. Jae. 14& 

Vol. VI. T in 
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18 17. in her right, it is sufficiently averred that she was alive, 
"""^ and there is not any precedent of such an averment. Il 

Hie King "^ ^ 

agtdtui is also neccssarily to be intended upon the issue, wbkh 
is, quod est ei tempore quo Plaint* Juit infir& fjtitan^ &c. ; 
which is a sufficient averment that she was alive at the 
time of the cognisance^ and is necessarily implied in 
the pleading, as in the case 13 ELiz* in Thfer^ adkuc 
$eisitusy &c. Wherefore judgment was affirm^, (a) It 
appears to me, then, that, even supposing that it were 
necessary to aver in this indictment » continuance of the 
life^ these authorities would bear it out; because, ac- 
cording to the rule laid down in them, it is implied in 
the pleading, he being then seised, that the life coi>- 
tinued at the time; and tlie indictment charges that the 
defendants wrongfully put him out. If the life haa 
ceased since, it should have been shewn by the party 
who would use it as a reason against the awarding of 
restitution. 

Abbott J. I take ao part in this ease, becaoae I 
happened to know a good deal of it while at the bar; 
nevertheless, there can be no impropriety in stating that 
I agree in the law which has been laid down by the 
Court. If this be not sufficient, it would be impossible 
ever to award restitution in the case of tenant for his 
own life, or tenant pur autre vies because it would be 
impracticable to put any averment on the record whioh 
would shew him to be alive at the time when the writ is 
prayed. 

Judgment awarding a writ of restitution^ 

(o) Smith t. Melfer, CH. Joe. 697. 
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Hatton against Hopkins. Friday, 

May 16th. 

A RULE nisi was obtained for discharging the de- The candle and 
fendant on common bail, upon an affidavit of the ^ y^men^f 
defendant, that in Naoember 1803 he was appointed (by ^^^,^ 
warrant under the hand of the Lord Steward of the ?!?*"?!*- 

yileged from 

Household) candle and fire lighter to the yeomen of the vr»i on 

process, 
guard at Si. Jameses palace ; that he was sworn into the 

office on the 26th Naoember 180S, and obtained a 
certificate of his appointment under the seal of the 
board of green doth (a) ; that he had ever since con* 
tinued to hold the office, and to receive the salary and 
emoluments of it; and that the duties consisted in light- 
ing and attending the candles and fires kept in the state 
g^ard-room at St. Jameis palace, which fires were kept 
in night and day, and the candles at night; and that he 
had frequently performed the duties of the office in 
person during the time he had so held it, and prior to 
his arrest. An affidavit of the plaintiff's attorney in 
answer was now produced, stating that, upon enquiry at 
the pay-office of the Lord Steward, he was informed the 

(a) The certificate, a copy of which was set forth in the affidarit, traa 
as follows : — 

" These are to certify whom it may coocem, that the bearer hereof, 
WUliam f cpftnw, was Ibis day sworn and admitted into the place of candle 
and fire lighter to the yeomen of the guard. By virtue whereof he is to 
have and enjoy the salary and allowances, and all the privileges and ad- 
vantages tberennto belonging. Given at his Majesty's Board of Green 
Cloth, S^ James% this 26th day d November 1803, in the forty-fourtb 
year of his majesty's reign* 

" G. Stoke." 

T2 office 
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1817it office was one tbe duties of which were not rehired to 
be performed in person ; that they did not know of any 

agahui deputy or other person being appointed to estate the 
same instead of tbe defendant; that defendant was only 
known there by his name, and by the orders in wriUng 
which he gave every quarter for the receipt of the emo- 
luments of the office; that he, deponent, could not learn 
from any person that the duties of the office .had ever 
been executed by the defendant; that the business of 
the defendant was that of a painter; that be ^ resided 
constantly at Windsor, and had not any other place of 
residence; that the debt for which he had been arrested 
was for tbe balance of two promissory notes for goods 
sold to him in the way of his business* 

Gaselee shewed cause, and contended that the only 
authority for allowing the privilege was where tlie party- 
was in the actual execution of the duties, or where a 
personal attendance on the King was required. There- 
fore the coachman in ordinary to his Majes^ (a), who 
was liable to be called on daily to drive, his carriage, 
and the junior clerk of the King's kitchen (i), weie held 
entitled to privilege. So in KiUegreafs case(c}, who 
was a grand officer of tlie King's household. . And this 
was said to be a privilege for the advantage of the 
King, but not for his servants. Now the office in 
question is one which does not regard the Ij^iqg's per- 
son, but only the King's yeomen of the guard ; to allow 
the privilege to this defendant, will be to extend it 
item the servant of the King to the servant of the 

(a) Kmg T. JPotter, 8 Tauni. 167. 
{h) BattUU V. XeMet, 5 T. £. 686. 
(«) Sir r. 2{aym. 152. 

King's 



IN THE Fimr-SEVEMTH YfiAB OF GEORGE III. 27S 

King's servant And it is pliun, from his residing 1817. 

twenty-t#o miles ofl& that he could not be in the habit — — 

of performing the duties in person. against 



Martyat contrd. The yeomen are the King^s body- 
guard, and, as such, occupy a part of the palace at St. 
James^ and for the exercise of their duty require, 
as it is stated, fire and candle by day and night. 
It is necessaiy, therefore, that some officer should 
attend for the purpose of supplying them. If a personal 
execution of the duties of the office be necessary, which, 
from the authorities quoted does not seem to be the 
case, the defendant has complied with this requisite, for 
he has frequently performed the duties in person ; and 
is known at the pay-office of the Lord Steward as much, 
probably, as any other warrant-officer, by the drawing 
his pay. 

Lord Ellenborough C. J. Although the defendant 
is not employed immediately about the King's person, 
yet is he an officer for those who are so employed. If it 
had appeared that the defendant had never exercised the 
functions of his office, I should have inclined against the 
privily ; but since he has frequently done so» and is 
liable to be called on agam, I think he is entided. 



Per Curiam^ 



Rule absolute. 



HoPKiiri. 



ts 
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1817. 



MayieOu 

Hie intitullDg 
of an afBdaTit, 
by deccribing 
the plaintiff at 
** gent., one, 
&c*' the plain- 
tiff not being 
■a attorney, 
does not Wtiate 
the aiBdaTit, 
but the descrip- 
tion may be 
rejected as sur- 
plusage. 



Reeves against Crisp. 

r^N shewing cause against a rule for setting aside 
proceedings on the bail-bond for irregularity with 
costs, the principal having been surrendered in dis- 
charge of his bail, it was objected to the affidavit on 
which the rule was obtained, that in the intituling of ity 
the plaintiff was described as " gentleman, one, &c; " 
whereas an affidavit was now produced, denying that 
the plaintiff was an attorney. But, per Curiam^ it does 
not appear that the plaintiff was misled by it, and the 
words may be rejected as surplusage. 

Rule absolute. 



D. Pollock for the rule. 



Espinasse and Reader contri. 



Mojf 16tfa« 

Onserring 
copy cilaiUatf 
if defendant 
require to see 
the original, it 
must be shewn 
to him, other- 
wise the serrioe 
will be irregu- 
lar. 



t^ETiT against Ambrose. 

A RULE nisi for setting aside the service of a copy 
of a latitat was obtained upon an affidavit, stating, 
that at the time when the copy was served, the original 
writ was not shewn to the defendant, although he de- 
manded to see it ; — that the copy was served by a boy^ 
who said that he had not the original. 



ReadeTf 
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Beader^ who now shewed cause, contended, that it 1817. 
was not necessary to shew the defendant the original 
writ, for the stat. 12 G. 1. c.29. only requires that the 
plaintiff shall serve bim personally with a copy of the 
process {a) ; and in practice it is seldom shewn, although 
in one case it was said, that if it be demanded it should 
be shewn (b). But there is no rule of Court to that 
effect 

PoBoek contrd. The practice is in confimnity to the 
authority in ca$* temp. Hardw.^ that on serving the copy, 
if the origiual be demanded it must be shewn ; alUer if 
there be no demand 

Lord Ellenbobough C. J. I rather think that the 
distinction is as stated by Mr. PciUock. If no objection 
be made to the copy at the time of service, it will be 
suffident without producing the original (c) ; but if the 
party hesitates and requires to see the original, which 
he may do in order to satisfy himself that it is a true 
copy, then, in conformity to the case tenip. Hardm. it 
ought to be shewn to him. 

Per Curianij 

Rule absolute. 

(«) Wori^ T. Glaverf Str, 877. Botwdl t, Bpberi$t Xfamgt, 4SS. 
(6) Ca§, temp, iTarrftcr. 138. Sdgar t. Farmtr. 
(c) Set Bdkdn tmd PmiUney^ tmUtSSO* 



T 4 
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^^y* . ' ^ lELaBiHfiOftr. and Another against Hjinoarmii 



J/ay16th. 



and Others. 



AwEid. that QUBMISSION to arbitration by the plaintiffs on die 

230U is due ^De part, and the defendants on the other^ reciting 

noto'to'pliaiil differences, and that actions had been commenced by 

^or^?*um *^ P'^^^^ff^ «8*^* ^^^ defendants ; and it was agieed 

derendants |q refer the same to the award of two persons named as 

should pay to '^ 

arbitntors 93/., arbitrators, and such third person as they should choose, 

being the ex- i- • 

peoMsofpTO- and that the award of the said arbitrators, or any two 

parioff the 

agreement of of tbem« should be binding; and that the costs of the 

their awanl» ^^^d actions SO Commenced, and the costs and charges 

^arge, ^mible ^^ ^^ submission, and of the award to be made in pur- 

OTtheSfj^ suance thereof, and all other expenses occasioned 

and arbitration, thereby, and of making the submission a rule of court> 

and oertaui 

costs, which should be borne and paid by the said parties, as the 

they award to f J r — » , 

be paid to soli- arbitrators or any two should, by their award, direct, 

tiffs'in r»i!c!rt The arbitrators award that the sum of 230/. 8& is due 

tions^ntionje^ ^^^^ ^^ defendants to the plaintiffs, and that out of the 

me^%n«faiu ®**^ ^"°^ ^^® defendants should pay to them, the said 

22^^**^'-- arbitrators, 93/. }2s^ being the expenses of preparing 

l^.^ w^. .^e agreement of reference, and their awardL and for 

they.fwan^to 

be^Dflld tOr; ,: '^heUr charge^ tipuble^ and attendance npon the reference 

11^ fji^.M^' and arbitration, and certain costs and chlirges whieh 

fi^'^qe!^^ itheytheereby award to be paid to the solicitors of the 



ramiS[^^ ' plaintifi ia respect of the said actions so cbmnfenoed as 
SSl&*^ irfw'esiid, leaving die sum of 136/. 15s, the balance of 
forUieobje^, itho Said sum of 280/. Ss^ which sum of 136/. 15s. they 

above men- • •' 

doned, without award shall be paid by the defendants to the plaintiffs. 

spccuying the * ^ *^ 

particular sum to be appropriated to eadi object 

And 
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And because of the uncertainty of this award, in di- 1817. 
recting a sum in gross to be pdd, without specifying in ^^ 
particular what costs the arbitrators allowed for the agabui 

HlVDUlOV* 

agreemettt^ for the award, and in the actions respec* 
tively, a rule nisi was obtuned to set the award aside. 

Scarlett and Parke now shewed cause against the rule, 
contending that the award was sufficiently certain. It 
specified the sum total to be paid, and also the sum to 
be paid out of it, and the purposes to which the latter 
was to be applied. 

But the Court was of opinion that there would be 
danger in permitting arbitrators to award a definite sum, 
of which a part, including an indefinite allowance to 
themselves, was ordered to be paid to the arbitrators. 

Rule absolute. 



Campbell was iq support of the rule. 



The King against Walker. aShS. 

T>ICHABDSON shewed cause against a rule nisi for ^^^^ 
' M imMUmus to the defendant, commanding him to tbe citj of Ow- 

ford to tike 

take npoit himself the office of a common^councilman of upon hinnelf 

the office of 
the city of ChfcM. oommon-coiiiw 

This rule was obtained upon an affidavit, which tho^he had 
stated that the city of Oxford is a corporation by pre- »<>**^"***>« 



scription, under the name of the mayor, bailijBs, and JJ^JJ^ 
commonalty of the city of Oxford i that the council of ^°* 
the city is composed of twenty-four common-councilmen, 

chosen' 




CASES IN EASTER TERM 

chosen from the oommon freemen of the dtjf end elected 
by the freemeny in ooiyanction with the members of the 
conncikdiamber; tbst» on the SOth cS SepUmber 1810 
(bemg the usual day of dection), the defiendant, then 
one of the common firecnien resident within the dty, was 
elected to fill up the number of twenty-four, in the room 
of John HibUttSf then lately deceased; that aereral 
councils had been convened since the said election^ but 
that the defendant had neglected to attend, and refused 
to take upon himself the oflSce* 

The ground on which the rule was now resisted was 
this, that the defendant had not received the sacrament 
within a year preceding his election; whereby, it was 
argued) be was incapacitated, by 18 Car. 2. 8t.2.c.l.s. 12. 
to execute the office^ and his dection was void. And it 
would be a strange thing if the Court should direct 
a man to do that which the law disables him from 
doing. But if the defendant were to take on him Ans 
office, he would be punishable, because he is inca- 
pacitated by the act; Rex v. Larwood.{a) And, in 
Evans v. Harrison (i), Wilmoi C. J. considered that there 
was no difference between the case of officers then in 
possession, and refusing to take the oaths and subscribe 
the dedaradm, and persons who should afterwards be 
elected, not having taken the sacrament within a year 
before the election : the object being, in the one case^ to 
turn persons out of power who would not take the oaths, 
and subscribe the declaration; and in the other to keep 
persons out of power who were not of the Established 
Churdk 

(a) Ld. Ra^. 89. [b) Notes of opinions of Sir /. S^ Wiimoi. 

Lord 
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Lord Ellenbobough C. J. It does not appear tbat 1817* 
the electors bad notice that the defendant was a per* 
son who fell under Ae descriptioa negatiTod by die 
law. Let him make a retam to the faandamus^ and 
if upon the return it should be omsidered diat he 
is excused, he will have the benefit of it* If, on the 
contrary, it should be thought that he cannot taka 
advantage of his own disability, there will be nothing 
unreasonable that he, who has the enjoyment of his 
fireedom in the corporate body, should share its 
burden. 

Abbott J« The whole argument oi C. J. Wibnot^ in 
his opinion, as well as tbat of Mr. Justice E^e in Re^ ▼• 
Larwoodj was founded on the party's being a protestant 
dissenter. 

Per Curiam^ 

Rule absolute, (a) 

(a) See 9 a. 4. e. 17. 



The Kino against The Justices of Middlesex, f^f-wfay. 

° May 17th. 

ANDREWS^ on a former day, obtained a rule nisi The pilot act, 

-" ^ , ... i. »^. •,« 5«G.3. C.59., 

for a mandamus to the justices otMteuaeseSy com- enacts, that 
manding them to cause continuances to the next general ^tl^y^J 

fenotft agatmt 
the act may, within three calendar months after sachoonTiction, appeal to the sessions, lint 
giving ten dajrs* notice of such appeal to the persons appealed ag^st, 9^ within fourteen 
days next after such notice entering into a recognisance : Held, that the perty conncted 
had three calendar montha within which to give nodoe of his intentioii to appeal to the then 
foUowine sessions, which were held more than three calendar months Bfir the oomrictioBy 
and need not appeal to the nest imniediate Ksrions after tfie cg n t i o li an. 

quarter 
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I^IV* qfiart/sr^seBuom ta be entered upon tfaeappeftl aS. George 
* — - Kiddi i^ieuyt a con^kstioii under the pilot act 58 G. d. 
i^mf^ c, 39. Xhis rale was. fiiiuided upon an^ affidavit of Kidd^ 
yj irym m . ^^^^S that, he had been conrricted on the 9d Jamumf 
last before one justice; and that on. that day he waa 
confined to his bed by illness, and continued incapable 
of attendbg to business for six weeks afterwards. That 
on the 29th March due notice of his intention to ajqpeal 
to. the then next general quarter sessions was given to 
the informer, and on the same day he, widi two sufficient 
sureties, entered into recognizances conditioned to try 
the appeal. That on the 13th of April he presented a 
petition to the sessions, praying that a day might be ap- 
pointed. foe hearing the appeal. Whereupon the Court 
ma^e.an order that the convicting magistrate should 
have notice of the appeal, and that he and all persons 
concerned should attend at the sessions'-honse on the 
17th April* That this order was served upon the nia« 
gistrate, but the appeal did not come on to be heard on 
the 17th, and the Court adjourned to the S9th o( Aprils 
when the appeal was called on, and the Court refiised 
to hear it, on the ground that it should have been made 
to the preceding general quarter sessions on the 13 th of 
JatuiarylasU 

. Gumey and Adoiphtis^.'wYio now shewed cause, relied 
on Stat* 52 G. 3. c. 39. & 79., which enacts, that it shall 
be, lawful for persons convicted by any justice of any 
offinice against the act, within three calendar months 
next after such conviction, to appeal to the justices at 
the general quarter sessions,, first giving ten days' notice 
of such. appeal toihe persons appealed against, and. of 

the 
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the matter thereof; and, within fourteen ctays next aftet 1819/ 
such iKttieey enteriiig into a recognisanoe b^for^ a jus^ " 

tice^. -with /sufficient sureties, conditioned to tty such <^^«Mr 
appeal. (Acoording to this enactment, the appellant^ 
oujg^t to have gone to the sessions held within three 
months after the conviction, i. e. the January ses- 
sions; in respect of which he had time, as appears by 
the date when they were held, to give ten days' notice^ 
and enter into the recc^izance as required* For although 
the statute allows fourteen days after notice for enter- 
ing into the recognizance, this was given as the extreme 
period which the party appealing should be* allowed, 
without meaning to make it a condition that he should 
have this entire period on all occasions. And this is a 
more reasonable exposition of the statute than that which, 
in order to allow the fourteen days in full, if only one be 
wanting, would let in an appeal after the three calendar 
months, contrary to the express words of the statute. 

Lord Ellenborough C. J. I am very unwilling to 
narrow the benefit of appeal given in express terms by 
the legislature. To appeal within three calendar months 
after conviction, is an expression which would create but 
little difficulty in an ordinary understanding to interpret 
It would be understood as meaning that the party 
should have that entire period for the purpose of ap- 
pealing. To limit the present i^peal to the Spipftmiy 
sessions, would be to deprive the party of the most con* - 
siderable portion of the time allowed by the legblature 
for exercising his judgment, whethw he will appeal or ' 
not According tp.the argument of tivdtty» he most ' 
appeal witUn twelve days instead * of' three tttend^tr 
months. 

Batley 
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1817. Batlst J. I am of the same opinion. The act does 

not limit the appeal to the next sessions, but gives three 
calendar months within which the person ooBTicted is la 
appeal; or, in other words, to detennine whether he 
will appeal or not. The constroction now comeDded 
fer appears to me to be wrongs because there are periods 
in which the par^ could not appeal within three calen- 
dar months, if by that expression is meant lodging an 
appeal at the sessions; for it happens soraetinies that 
between the Epiphamf and Eatter sessions, a longer 
period than three calendar months intervenes. There- 
fore^ the constroction which I think meets the intendoa 
of the' legislature is this^ — that the party shall hare 
three months to signify bis intention of appeding. 

Per Owriamf 

Rule absolote. 



jf"*1l9th. Jenkins against Power. 

If a policy of ASSUMPSIT for premiums of assurance due from 

■aturmnce be in <kX 

its language the defendant upon divers sums of money subscribed 

looompriie an ^7 ^he plaintiff upon divers policies of insurance as an 

tanTiind OmT underwriter, and for money had and received, and upon 

tsmp^rtcd m *" account Stated. Plea, non assumpsit. On the trial 

iUegal adven- 
ture, the underwriter h not entitled to sue for the premium ; therefore, where a brpker 
effected a policy with plaintiff, an underwriter on goods on board a ^Mmish ship at and 
from New OrleanM and PentacoUi, both or either, to her port of discharge in the United 
Kingdom, with a memorandum of receipt of the premium from J. P. (a merchant ifi Lon^ 
don)t which policy wai on behalf of a J|j^niiA merchant at Vera Crux, and at the time of 
effecting it Niew Orleam belonged to the jdmericans, who were at war with this country, and 
Pentaaia to the Spanmrds, who were neutrals; and the object of the assured was to cover an 
importation of cetton-wool in Sprnmsh ships, from New Orleans to Great Britain: Hold, 
that the underwriter could not lecofer from the broker the premium, inasmuch as such ad- 
venture from ^010 (Meant with cotton-wool was illegal, and if plaintiff intended to protect 
it, hia Mibacripiion was illegal ; and if he did not, it was void, and so no oonaideration. 

before 



Jmauit 
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before Lord EUenhorough C« J. at the London sittings 1817< 
after last Michaelmas term, a verdict was fowid for the 
plaintiff for 150/., subject to the opinion of the Court 
upon the following case : — 

The plaintiff is an underwriter at IMyd!s CoflEse- 
house, and the defendant a broker there. On tlie 10th 
of August 1813, the plaintiff subscribed a policy ^*on 
goods" in the ship Carmen^ Proserpina, Ceres f Foriuna, 
or any other iS^anisA ship or ships ; and the voyage men- 
tioned in the policy was, ** at and from Neu> Orleans and 
Pensacda, both or either, to her port or ports of dis* 
charge in the United Kingdom, with liberty to call cmd 
unload at Havannah / with liberty to carry simulated 
papers, clearances, and bills of lading; free oi American 
capture and seizure, and the charges of claiming in 
case of British detention." The sum underwri^n by 
the plaintiff upon this policy was 500/. at twenty guineas 
per cent, to return the whole premium for short interest. 
On the 25th Februmy 1814, the plaintiff subscribed 
another policy on goods in the Audaz, or any ship or 
ships, " at and from Nem Orleans and Pensacoiaj both 
or either, to port or ports of discharge in the United 
Kingdom, with liberty to call, load, and unload at 
Havrmnah s with liberty to carry simulated papers, and 
clearances, and bills of lading; free of American capture 
and seizure, at New Orleans.*^ The sum underwritten 
upon this policy by the plaintiff was 2002., at the rate 
of twenty-five guineas per cent, to return the whole 
premium for short interest. The defendant, in his 
character of a broker, procured the plaintiff's subscrip- 
tions to both these policies, both which contained the 
usual memorandum, acknowleding the receipt of the 
premium from Ignatius Palyart, therein described as the 

aa^ured. 
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1817. assured. These policies were effected by Pafyart^ a 
merchant residing in London^ for and on behalf of 
Thomas Murphy^ a Spanish merchant, resident at Vera 
CruZf in Spanish America. At the time when the poli- 
cies were effected, New Orleans belonged to the Ame- 
ricanSf between whom and this country there was^ war, 
and Pensaccla to the Spaniards, who were at peace with 
this country and America. No licence was obtained or 
applied for from the British government to legalise 
either of these adventures. The object of the assured 
in both instances was to cover an importation of cotton- 
wool in Spanish ships from New Orleans to Great Bri* 
tain. On board the Carmen, one of the ships mentioned 
in the first policy, a cargo of cotton-wool was shipped 
at New Orleans for Liverpool^ and proceeded to Havana 
nah, where the ship was stranded, and the cargo saved, 
and sent forward to Liverpool in another ship. The 
Amiaz, the ship mentioned in the second policy, was a 
Spanish vessel, and it was intended to have imported in 
her a cargo of cotton-wool from New Orleans into Ltver" 
pocij but no cargo whatever was loaded. 

The question for the opinion of the Couti is. Whe- 
ther the pluntiff is entitled to recover either or both of 
the two sums, viz. the 100 guineas for the premium on the 
Carmen, and the 50 guineas for the premium on the Au- 
daz. If the plaintiff is entitled to recover both or either 
of these sums, the verdict to be entered accordingly ; if 
he is entitled to recover neither, a nonsuit to be entered. 
This case was argued on a former day in this term by 
Ptdler for the plaintiff, and CampheU for the defendant* 
For the plaintiff it was argued, that he was entitled to 
the premiums, tqpon the gvomid, that there was nothing 
upon the fiice of these policies to indicate an illegal 

adventure. 
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adventnie^ or that the assured contemplated one. An 18JL7* 
ailveotn^ in goods at and from Nea> Orleans and Pen- 
sacolof on board a Spanish ship, might, at the time of 
efifecdng these policies, have been lawfully undertaken. . 
If the iermima a quo were Pensaccla^ there could be no 
objection to the trading of a neutral from a neutral ter- 
ritory with one of the parties at war; if it were l^em 
Orleans^ still, consistently with the jus heUi^ a neutral 
may trade in neutral bottoms from an enemy's country. 
The utmost that could be required in either of these cases 
might be, that the assured should have had a licence; the 
cargo being being of that description which is not 
Iq;alised by 43 G. S. c. 158. s. 13. (a) But the plaintiff, 
so far as appears by the case, had no knowledge of the 
nature of the intended cargo, and if he had, might rea- 
sonably presume that a licence, if necessary, would be 
obtained. If the policy regard such an adventure as 
might have been lawfully performed, then is the under- 
writer, if he be innocent of any unlawful design on the 
part of the assured, entitled to the premium. This 
position was carried ferther in Skeene v. Holly in C. P. 
in Hilary term last; for there, one of the places named 
in the policy being such as would have made the ad- 
venture illegal, in an action by the broker to recover 
from his principal the premium, it was held that it was 
not to be presumed that the illegal point would be 
resorted to, and the plaintiff recovered. So, in Seaett 
y. Bqyal Exchange (5), the Court decided that the home- 
ward voyage was not necessarily an illegal voyage, for 
that a licence mi^t have been obtained, and so the 
assured recovered on the policy. 

(a) &m Oikmwn f. Limgkmmt mat^ voL St. 340. 
(6) 4 TawnL 864. 

Vol. VI. U For 
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1817. For the ddfendant it wa» MMgaeAi that dnc vmB an ad- 

vmtare in vlolatioii of the l^Coad. &!&. j.5*^aiidww 
»ot legalised by 4$ 6. S. «. 158*9 not cottld be kgdieei 
by licence und^ the powers ghwn by 46 Gt&i t» M. Tbe 
act of 13 Car. %. prohibits tbe importaUon iato EngjLani 
cSanj oommodities, tbe growtb, pnodadioii, or mapobo- 
ture of America^ except in ships owned and aavigatod 
as therein prescribed. The 43 G. S. e* 155. enlarges 
the right of importation, bat does not estend to cotton 
wool, {a) And the 45 G* 5. e. S%^ which eoipowen the 
crown to license the iaoportation of goods in neotral 
bottoms ftom Americoj is confined to countiieB there 
belonging to any foreign European sovereign or atate^ 
which New OrUansy one of the termini a quo^ did not 
belong to. The adventure then being illegal, tbe policy 
was void^ and there was no consideralaoii for tfe pre« 
mtun ; and being none^ this action most fidi, becaase 
everf action for the premium is feonded apoo the con- 
sideration of there being a ndid aobsisting contract of 
tesurauce. And there is no pretence far arguing that 
tbe plaintiff^ was not privy to the vice of this inanranoe; tar 
the policy waa notice that in one alternative (whMi was 
the alternative contemplated) this was an adventure on 
goods, i. 0. any goods to be in^rted in a Spanisk bot- 
tom from New Orleans to Great Britain^ In Ed^ t. 
Jbtofer(ft), it waa ac^odgad duit an uliderwvitkr could 
not recover from the broker the ptemhim npoa a policy 
declared illegal by statute, alAoagh die iM-oker bad in 
his account given him credit for the pveminm* ^^eene 
V. HdU difiered from the present in tlii% dmt the broker 

(a) Olivermm t. Lougtman^ anU, Tol. iw. 546. JP^aro9^. CM«, 4 Qmp. 

ir. p. c. 566. 

(A) SEaOf^K. 

bad 
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bad paid the pi^mium for his etnployeri and the policy 1817. 
was Talid as it regarded one of th^ ports of dastination ; 
for it was <'at or from Livqrpocl to Haltfaa or Charles 
ton^ and the goods were shipped to Halifax^ the legal 
port. And in Sewett v. Mt^jfoi Exchange the outward 
Toyage in respect of which the assured recovered was 
coniesaedly legaL 

PuUiTj in reply, distinguished the case of Edgar i\ 
Fovierj inasmuch as in that case the policies were 
known by all the parties to be ill<^ ; whereas he in* 
sisted* as before, that no aueh knowledge existed in this 
case. 

Cur* aAh tmiL 

Lord EixsNBOBotiGH C. J. on this day delivered the 
judganent of the Court. This is an action brought by 
an underwriter against a broker to recover the amount 
of the premium payable for the plaintiff's subscription 
to the two policies mentioned in the special case. By 
the usage in this branch of business the premiumi as 
between the underwriter and the assured, is considered 
to have been paid at the time of the subscription : the 
underwriter acknowledges bis receipt of it ; and if he 
does not actually receive it, be accepts the broker for 
his debtor, and substitutes him for this purpose in the 
place of the Msured* Being thus substituted, the broker 
has, in an action, the same grounds of defence against 
the claim for the premium as the assured would have if 
he had e&cted the policy in his own person without the 
intervention of a broker, exeqit in cases wherein the 
assured may have recovered, or may be entided to 

U 2 recover 
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1817. recover back the premium from the underwriter; and 
as the present is not a case of that description, an 
obligation contracted on his part to indemnify the 
assured, arising out of his, the plaintiflTs, subscription 
of the policies, must constitute the only consideration 
upon which the plaintiff can rely. It is unnecessary to 
decide whether these policies were effected to cover the 
interest of a British or of a Spanish subject ; because 
taking the interest to be Spanish, as the plaintiff con- 
tended, still the general term ** Groods,'' which is used 
to describe the subject of the insurance^ will be la^ 
enough to cover an importation of goods in contra- 
vention of the navigation act 12 Car. 2. r. 18. s. 3., the 
statute 48 6. 3. c. 153. s. 13., which was referred to in 
the argument, applying only to certain particular goods 
therein enumerated. Then the plaintiff's subscription 
to the policies being the consideration for the demand 
which he ndw seeks to recover, and the language of the 
policies being large enough to comprise an illegal ad- 
venture, the consideration will be illegal, unless the 
voyage really contemplated, and intended to be pro- 
tected by the policies, was a part only of the whole 
voyage *^ at and from New Orleans and Pensacola^* 
therein described, viz. a voyage from Pensacola alone; 
or unless the particular goods intended to be imported 
from New Orleans were of the description mentioned in 
the Stat 43 6. 3. c. 153. 5. 13. And on the part of the 
underwriter it has been urged that he had a right to 
. consider that one or other of these was the object 
intended by the assured; because he had a right to 
consider that the assured did not mean to violate the 
law. If the subscription to these pdicies were charged 
against the underwriter as a crime, this argument might 

be 
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be plausibly urged in his defence, according to the IfilST, 
maxim verba generalia restringuntur ad habilitaiem ret 
vel persona. But the underwriter is not here defending 
himself against a charge : he is putting forward a claim 
on his part; and even if the Court could, in the absence 
of all knowledge of the &cts, presume in favour of the 
underwriter that any thing of this kind was intended^ 
yet the facts proved at the trial, and so brought to the 
knowledge of the Court, take away all opportunity for 
presumption, and shew that the adventure really in- 
tended by the assured, (and, in respect to one of the 
policies, actually undertaken,) by the shipment of cotton 
wool for Liverpool^ and not for Ireland^ under the pro- 
visions of the thirteenth section of 43 6. S. c. 158., was 
an unlawful adventure; and if a loss had happened the 
plaintiff could not have been compelled to perform his 
engagement, and ought not to have done so. The 
policies then being large enough to cover an illegal 
adventure, and an illegal adventure being in fact in- 
tended to be covered by them, if the plaintiff really 
meant to protect that adventure, his subscription was. 
illegal, and, consequently, his present demand being 
grounded on an illegal consideration, cannot be sus- 
tained. If he did not mean to protect that adventure^ 
but supposed that some other and lawful adventure was 
intended by the assured, then, admitting the subscription 
to have been an innocent act on his part, there will be 
no consideration at all to support hb present demand. 
The postea therefore must be delivered to the defendant, 
in order that a nonsuit may be entered. 
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j[^^ Palyart against Leckie. 

An Mured, ASSUMPSIT for money had and receiTedt monej 

upon a poller -" • i i • i % ' i i ■■ 

effected in paid, laid out, and expended, and upon an account 

cienUy large to Stated* Plea, noH-^usumpsiL At the trial before Lord 
^^^Ly" Eik'^boroitgh C. J., at the London Bittings after last 
IntradT^CTeb ^i^^*^^^^ term, a verdict was found for the plaintiff, 
tocoTeraniile- ^jh 78/. 155. damages, subject to the opinioti of the 
cannot recoTer Giurt up<Ni the followinff casc : — 

back the pre- 

mium without The plaintiff is a merchant in London^ the defendant 
nunciationof An underwriter at LUyd^s Coflee House. On the 
madTknownto ^^tk Fdbruory 1814 the plaintiff caused to be effected 
writer b^ora ^ policy of insurance on goods on the Audaz, or any 
2J^o^"5i!^ other ship or ships « at and from New Orleans and 
though the ad- Pensacota. both or ttther, to a port of ports of dis* 

▼enture IS never ^ ^ '^ 

entered upon; charge in the United Kingdom, with liberty to call, 

therefore, on a , , . , , „ . , i.. 

policy on goods load and unload, at Havanna^ with liberty to carry 
Auda%{mSp€mr Mmulated pi4>ers and clearances, and bills of lading, 
any other dbip ^^ ^^ American Capture or seizure at New OrleansJ* 
h<^Kew^^ The defendant underwrote this policy for SOOl. at the 
i^^^a)k^ rate of twenty-five guineas per cent, to return the 
port in the whole premium for short interest. The pcdicy con- 

United King- *^ r- / 

dom, Pensacoia, tained the usunl memorandum, acknowledging that the 

at the time of <=> a 

effecting the underwriter had received the premium from the said 
fng^' Spi^' plaintiff therein described as the assured. The policy 
onJ^to "^^ effected by the plaintiff for and on behalf <^ Mr. 

America ; which 

latter country was at war with this country, but Spmn was neutral, and the assured intending 
by the policy to cover an importation of cotton- wool from New Orleans to Urerpool : Held, 
that supposing this to be a caie in which the assured was at liberty to rescind the contract, 
yet as he had not given any notice to the underwriter of his intention to do so, he could not 
maintain an action to recover back the premium, although no caigo was loaded on board 
the ship named, or any other ship ooverad by the policy. 

Thomas 
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Thomas Menpfyf a Spanish merchant resident at Vera 181 7« 
CrwBf io Spanisk America. New Orleans at the time J 
when the policy was effected belonged to the Americans^ agtrimt 
between whom and this country there was war» and Pen*' 
sacola to the Spaniards, who were at peace with this 
country and with America* No licence was obtained pr 
applied for irom the British government to legalize the 
vqyfige. The Auda» waa a Spanish vessel, and when 
the policy was effected it was intended by the assured 
to import in her a cargo of cotton wool from New 
Orleans into Idverpool^ but no cargo was loaded on 
board her or any other ship covered by the policy. 

The question for the opinion of the Court is, Whe- 
ther the phiintiff is entitled to recover; If so^ the 
verdict is to stand; if not^ a nonaiBt b to be entered. 

Thia case was argued. and determined on a former 
dvj immedWft^y ^ftef the argun^ent in the preceding case 
ofJenldns v. Pawer^ but is reported in this order for the 
saka oC perspicnit]f, as mi»cfa of the present ai:guinent re- 
ferred to what had&Uen from tlie counsel in argument 
in liua:pc^ceding case. Puller argued for the plaintiffi 
and Ckut^pbeH |br . the defendant 

Foir the, plaintiff it was said that he was entitled to a 
return of premium, inasmuch as by this policy an illegal 
traffic waa inteaded to be covert; but before any incep* 
tiiHi of th4$ adveotnr^^and therefore while there was a 
locuspimitenti^ej tj^ptnimtiff desist^ fron^ the project, and 
an tba risk newer attach^ op the defendant. On which 
dJ8tUHpti<^ .namely, becanse.tbe risk had attadied, the 
cases of iMory v. Bourdieu (a), Andree v. Fletcher (J), 

'• . I. ' .1 n 

(b) Bim^ 4e7. (») S IT. A. SCA 

' U 4 '• . Vandyck . 



ISfe . . <JA8l:S iN-BASTEB-TBItM'' 

Uii . "FanAfiA V. Tii^ («V tmaek W "PmtiUh 'ManA <r. 

,=; '^(^^weredeoi*^; fa the 1-ttef.^ «»*..* 1-M-a 

vl^ ^^I^bMEekfly bjfr one of the Jodgei, ' *^li tfief wmrad^ in- 

%tfdad of tie^Miig to recover a total losi, ibadln ths ^first 

&isrtalieb stated to the uiidepvrrit» tkat as the oai^%Bs 

toaded from GdeMa they had no right to opeeo^er tipoa 

the policy, and therefore sought n retttm 4f ^kamum^ 

there might have been some pretence for the cl^m/' 

^iki'coiiforAitQr to this doctrine, in 0cm y. Bruce {ePi and 

'HeMig^^* Stani/^rth (e) it was held tbat the assutsd was 

elilhkd'td a return of premium, dtbough the voyage 

^m -its* iftception was illegal. And in Lacamsade v. 

^ White {/) the plaintiff was allowed to recover back 

^^moDey paid on an illegal consideration, after the event 

'on which' it was paid had terminated against him* Peiv 

•baps this is hardly to be reconciled with Hcnnony. 

JIdncodk{g\ and it is not necessary that it should be 

fbr*the present purpose. 

For the defendant it was argued, that wfaere money is 
pttd by one party to an illegal contract to the olher^ an 
action will tiot lie to recover it back» Hat the contract in 
question was illegal, and that the plaintiff was pu'ty to the 
illegality, whatever might be said in favHMir of the de- 
fendant, was atipressly stated in the case; for it Wa» lie 
who contemplated by the policy to cover an illegal im- 
portotion ; and, \S a comparison were to be made between 
d!»e two^ participated in somsthiag bqrond the jpor de^ 
Uaum. Oim v« Brmt and Hentig'^. Staai/irA admit of 
tiiigdistinetia% that^ assuni^g Jiko etats of things to have 
-■ . ' ) • ■ . '. ? 

(a) 1 Eatt, 97. (b) 7 Easi, 44. 

(c) 3 Bof. 4- P%ia. 55, (d) 12 Eatt, 225. 

(«) AnUt vol. ▼. 122. (/) 7 T. «. 535. 
(g) 8 r. B. 575. 

been 
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been Bi it appeared to tke parties at the time of the con* 1817* 
tracts «nd a$ tfhey bad a right to assome^ having no means - ^^^ 
<if khowing the contraryi the insurance would have been ^mn 
^ell enough) and LacmmadeT. White was the case of a 
stake-holder, which perhaps may aflbrd another dis- 
iinotianf and the authority of that decision has sobse* 
^uendy been much shaken, (a) * 

Lord EiXEMBOBOUGu CX J. I confess, that I wish 
we had never departed from the plain and iatelligible 
rule, that where the contract is founded upon a con- 
sideration clearly illegal, neither party should be allowed 
a locus standi, and to receive any assistance in a court of 
justice. This is a broad principle which no one could 
weH misapprehend, and we have got into some difficulty 
by receding from it. However, in the present case, 
giving the utmost latitude to the doctrine, that there 
ought to be a locus pcenitentuej and that the party ought 
not to be compelled against his will to adhere to the 
contract, I see nothing to lead me to the conclusion 
that this party withdrew from the contract; he mani- 
fested no such intendon before the bringing of the 
acticm. It cannot be denied that he stood at least in 
pari delicto^ perhaps in a higher degree than the de- 
fendant Under these circumstances, I am unable to 
understand the ground on which this action is to be 
maintained. I would add, with reference to the party's 
withdrawing himself from the contract, that there ought, 
as it seems to me, to be some notice given of his in- 
tention. How is the underwriter to know that the risk 

(a) See Howton ▼. Bancockt and per Le JBlane J. in Van^^ v. ffewUtf 
«nd per Lawrence J. in JFiUiamt t. SefOetf, 2 Eastf S82. n. 

is 
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1817. is abandowed ? The ndvenlwe k not fonfioed U> any 
partumbur sbip ; it may be in idbiSf or any other ship or 
sh^ There waa no indicatioa in this case, of tlie 
plaintiff's abandonment, azoept by bringing the action, 
wbidi is bat a notice by inference* 

Bayley J. I agree that this action cannot be main* 
tained, and my opinion rests upon the ground, that no 
notice was giv«i to the underwriter that the pol^ was 
abandoned* If the question were^ whether the illegality 
were of such a nature as that, upon a distinct rescinding 
of the contrad* the assured would be entitled to reco?er 
back the premium, it might, perhaps, be as well to pai^ae, 
in order to guard a^piiost trenching upon any of the 
cases already decided. But, on the short ground, that 
here was no notice of an intention to abandon, I think 
the plaintiff is not entitled to recover. 

Abbott J. It is plain that the plaintiff intended to 
cover an illegal voyage, and that he would now seek to 
get back the price of his indemnity on that voyaga 
And the question is, if he be entitled to recover, having 
never prosecuted the voyage. It has been argued that 
he bos rescinded the contract, and therefore is entitled. 
As at present impressed, I am strongly inclined to think 
that be was not at liberty to rescind it, havii^ paid the 
consideration and completed the contract. But, sap- 
posing that it was open to him to make his election and 
take back his money, it does not appear that he ever 
e&ercised that election. In order to do that, I thipk he 
should formally have announced his intention. 

HOLROYD 
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HoLROYD J. I am of the same opbion, that this 1817* 
action cannot be maintained. Witbont determining „ " 

whether the plaintiff in this case was at libertfr to rescind ng^mut 
the contract, it is sufficient to say that his right to this 
acdon can only stand upon his having rescinded it, and 
that it does not appear that he did so. This is an 
assurance on goods on board the Audazy or ship or ships, 
so that the assured might have loaded on board any 
ship. It was a Fact peculiarly within his own knowledge 
whether he did so or not. And the rule is, that of facts 
lying peculiarly within the knowledge of one party, 
notice must be given by him ; it must be allied in 
pleading, and if so, it is equally necessary to prove it. 

Judgment for the defendant 



Simpson and Others against Sikes and Others. Monday, 

Afoy I9tli. 

ASSUMPSIT by the plaintiffs, as assignees of Wtl- Annmgammt 

jCjL ^y bwakere, 

kinsoHj Snowdorif and Lurnleyy bankrupts, for money then in fiuliag 

__ ciPCuiDstantKSt 

had and received to the use of the plaintiffs, as assignees, and who had 

and upon an account stated. Plea, general issue. At Q,ent, of oil 

the trial before Bayley J. at the last Durham assizes, efi^l^tsto tnu- 

teet for the be- 
nefit of their crcditorB» is an act of bankruptcy, although the awignment be made merely 
for the purpose of making an act of bankruptcy ; and a commission sued thereon is good, 
although the affidavit to found it be made prior to the data of the aangnmentt if the commia- 
aion be sealed after that date. 

Bankers' nolea payable on demand, held hj a creditor of tfM baaken* if not sufficient 
before demand made to constitute a good petitioning creditor's debt, do not extinguish the 
prior debt due from the banker*. Cash and notes deliTered over by the partners of a 
country bank, being at the time in failing circumstances, and having suspended payment, 
and who a few days afterwards became bai3irupts, to a partner of a i^entfim banking-house, 
their correspondents, who had come down for the alleged object of rendering them assistance, 
part of which notes and cash was delivered upon tN f«ith ihat assistance would be given, 
and the other part without any such expectation, were held to be recoverable by the 
assignees of the bankrupts, as money had and received to their use, although there waa no 
idea, at the time of delivery, of giving an undue preference, and no contemplation of an act 
of bankruptcy* 

there 
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ISlY. diere was a irerdict for the plaintiffii, subject to the 
" > opinion of the Court upon tTie following case : — 
againd Tfcift bankrupts carried oh business in partnership as 

bankers at Stockton. During some years, and down to 
the period of thehr stopping payment as hereinafter 
mentioned, Lamiey resided and transacted the business 
of the bank at Sunderland^ and they had an iagent at 
V&oxastle^on^Tyne and Stoiedey^ for the saine pur- 
pose. The trading of Wilkinson and Co. was admitted ; 
the petitioning creditor's debt and the act of bank- 
ruptty trere disputed) as to which the following facts 
appeared : -^ 

On the morning of Thursday the 27th July 1815, a 
meeting of some of the friends and creditors of fVil' 
klnson and Co. was held at ^ocktonj principally with a 
view to inquire what Sikes and Co. (their correspondents, 
in London) would do for the house at Stockton. Wilkifp- 
son^ Snawdon^ and BaiAeck^ a solicitor at Stockton^ and the 
legal ad^ser of the banking-house there, were present at 
thh meeting, Lumley was not One of the persons pre-^ 
sent arited Eaidfeek whether he thought the affairs of the 
housecould be wound up without a commission of bank- 
mptey. Rai^eck said, he thought not. He was asked 
whether he would tekt 6ut the commission ; lie said, he 
certainly would hot Raisbedirf shortly after the meeting 
broke tip, wenlt to Stdxdey^ whictt is tiin ihiles'distant from^ 
Stockton, tie tieci^vedno 'iilstnictlons to prepare, nor 
had he in fktt prepared any deed ^(^' assignment' before 
h« went tt> Sibk€sUi/y but hfe left Ihstrudions, of his own 
accord, td htvf^ otie pcepkt^eii'i^ 
H6 rtB^ei St0}k&(ty 'ibbut two o'clock (h the afternoon,"^ 
artd^weht to ^Pknc^fl; a itoltatof V&iding at flmt place, 
aVKl^iatdi^te'thet^tettitfelinlifafedd^ agahist'^Kn-' 
^ son 
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J09I and Co. H&.went thei^.for ^the purpose of telUpg LUTp 
Powell that it would be frf^solutely ne^saarf fof the g- --- 
bank to become bankrupts: he did so» because bq wj|i)ied ^atnjt 
PaaxU to take out the commission. PawdL asked him 
if an act of bankruptcy had been actaaUj ooipmitted* 
Batsbeck gave bim no answer; and be pressed the ques- 
tion Ro further, but said he had two creditors who would 
strike a docket Baisbeck staid at PtmelPs some time; 
and before he left Stokedeyy Pcmll told him that he hi^ 
taken his measures ; that he had sent off directions for. & 
docket, with an aflSdavit for that purposes whi^b.were 
sent off to London about three o'clock that afternopn* 
PoweU did not know of any act of bankruptcy tj^tiday 
(the 27th), nor until some days afterwards. B^iiibfxk 
knew Gretfj the petitioning creditor, only by figbt^ and 
he did not see him during his stay in Siokedejf. Itfiis- 
beck returned to Stockton that evening, and about tea 
o'clock went to Snatodon's house in SivckUm, iw4 fiwnd 
Lundey xhere^ and told them that he bad come for^e 
purpose of their executing a deed of assignmept> which 
wa^^ deed of, assignment by Wilkinson^ Snoiadon^' mi 
IjmUff^ of all their estates and effects to Jwhon and 
W^ikerell^ in trust for the benefit of their cc^itor% ia 
the ^sual ^rm. He explained it to them, tbat it wouU 
be an act of baj».krpptcy» and tbefr made no ot^eotion* 
Haisbeck then sept for tone I^pifer^ residing , ia StQcHonf 
to attest the execytioj^;. 4iid Snowdon 9nd> fjundq^W'* 
ecuted the deed^ an^ I^tf^ ^ttefted it, Bfo^di^k. then 
sent Pokier to TVUkiruttm /or !^he. same p^rpo^f^ ^and in* 
about b^lf an lH>ur 9ajnQ v^th )^e deed.tq ^dlbmsfm^ 
who looked at it for a.cop/sider^Ie time^ )>u( i^s^ op 
questioi^ ^d ipa4e no pl^^pup. JBtqk^ ffkat^ 
him it would be aafict of ban|^3i|(^r,an4 l|e executed 

and 
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1817. and Potter attested it Baisbeek did not indaoe any of 
tbe partners to eKecute, otherwise than bj telling them 
what had passed at the meeting of the creditors, nor 
had he previously consulted Jachan and Wetherdl^ the 
trustees under the deed, who were resident in Stockton; 
nor did he see them after the meeting of the creditors; 
but he saw Jachon after the deed was signed, on the 
night of the 27th of Jufy^ and Wetherdl on the 29th, 
and they both agreed to act as trustees under the deed, 
but never executed it. BaiAeck had not seen any one 
of the bankrupts previously to the execution of the deed, 
and he did not see the deed from the time of its execu- 
tioif to the trial of the cause. The deed was executed 
merely for the purpose of making a fcrnud act of bank- 
ruptcy. 

Paaoell had nothing todo with tbe deed of assignment, 
nor did he know that an act of bankruptcy had been 
o a uiMSt t e d till two or three days after the 27th, when 
upon application made at Stockton he found that it was 
so. He did not concert with BaiAeck or any of the 
bankrupts respecting the act of bankruptcy. Grmf^ the 
petitioning creditor, in the beginning ofjvbf^ and before 
the 20th, had lodged in tbe hands of Barker^ the agent 
of WUkinwn and Co. at Stokcde^ and in the prsctice of 
receiving deposits for and on the account and credit of 
the bankrupts, 1002. in diflkrent oowitry notes; for 
which, on the 27th, while Baubeek was at Stokedey^ at 
the request of Pawdl^ he got from Barker twenty cash 
notes of 52. each, of WUkhuon and Co., payable on de- 
mand at Stocktofu These notes, and a bSl on London^ 
of Wilkinson and Co., for 32/., due the d7th August^ 
constituted the petitioning creditor's debt. Barker con- 
tinued to pay at Stoked^ for tbe bank till the 88th of 
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Mg. PoweUmaB intiintte with Orey^ bat had never 1817. 
done any biwiDess fov^ bin. before ; but on the 97th Mff ""^^ 
in conseqnenoe of BaiAal^s communication, asked 
Grejf if he had «a7<^edti<in to be a petitioning creditor 
against Wilkinson and Cob, and upon Grtif% answering 
that he had not, PcnoeU directed him to go to Barker 
for the twenty 6U notes^ and the a£Sdavit for striking the 
docket was sent off by express from StokesUy^ after three 
o'clock on the 27tfa, in order to meet the London mail 
at Jlkirsk. 

The commission bore date the 2d <^ Augutt* 

Grounds of plaintiff's demand. 

The defisndants, WUliam Sikch John WaUon^ Henry 
SikeSf and TTkomas WOUmon, together with WeOgarth 
Snaitkf since deceased, were bankers in London^ and 
correspondents of Wilkinson and Co. 

On Thursday, the 20tfa of Jidy 1815, in consequence 
of several heavy fiukires in the North, there was a par* 
tial nm upon the house of Wilkinson and Co«, and on 
the 21st the run was very urgent, and could not be 
wholly met by the house. The bank ceased to pay in 
cash or Bank of England notes at a litde after three 
o'dodc that day, five bebg the usual hour for dosing. 
After this, time the house never resumed its cash pay* 
ment% but paid some extents in country paper, and 
particularly one on the 27th of JMy. 

About eight o'clock in the morning of Saturday, the 
22d of My, the defiendant Watson arrived unexpectedly 
at Stoektftti, by. the mail from London, having left that 
place on the Jlkmsdm^ evening; and he 'Waat imme- 
diately to WSiinson's bouse, whei^ Snaoodon and Bais- 
heck soon after had>a meeting with him in the presence 
of -^iUJNMi. - Wbtsm then said, thsit from Als recent 

failures 
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1817. fidlaras in tbe North, his house ukLondon^ sapposi^g. 
that their house woold want some asiisfanry> had 
thought it best that he should come down to reod^. 
what assistance he could. WUkinton told Wat$on that 
the bank at SUockton had sufficed a oonsideiable nu^ 
and that there was no chance of its goiDg on without 
the assistance of the house in town, as it had been under 
the necessity of stopping its payments. Baubecf: told 
Waistm that he had that morning advised Swm4f^ that 
if they were not satisfied they could meet every demmd 
they ought to suspend their bnsmess, and if they found 
they were insolvent, they ought not to ^ve preference to 
any particular creditor. Watson said it was the best ad- 
vice^ and asked if they bad committed any act of bank- 
ruptcy, and was answered that they had not* Watson 
then enquired what was the amount of the deposits in 
the bank, and the amount of their notes in circulation. 
Snombn replied, that he thought the depoeits were 
about 20,000/., and tbe circulation about the samc^ but 
he could not speak to the precise sum.. WaUon said» 
that is mere nothing, and asked what they had te meet 
this. Snawdon was about to explain, when Watson uidp 
^ You have no time to spare (it being then half-p99t 
right); you must go and bring down what you have; 
you must pay or not in half an hour." Snopodonptor 
ceeded to the bank, and returned, as he then supposecU 
with all the biUs and notes, and tbe gold. Baislfeck left 
Wilkinson's house as Snowdan came in with the sequ- 
ritfes. Snoofdcn left what he brought with Wilkinson 
and Watson^ and returned to the bank by.tbe desire of 
WaUonf the latter saying that ^e might be wanl^ 
there : the memonrndum of the secuiitiea be bipuglht 
was to be copied for entry in the bank^ bopks.^ W^r^ 

kinwh 
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kinsoHy after SrumdorCs departure, indorsed the bills to 181 Y. 
Sihet and Co., and took an account of them ; he then " ^ 
gave them and the notes and gold in a purse to Watson, ' 4t^amu 
who returned the whole to Wilkinson to take care of for 
him nntff Tie returned from Sunderland. The amount 
oftheZ^^fofibaiswas - - ^1660 U S? 
Country local bills - 138Y 19 o' 

Guineas and cash - - 472 9 

Soon afterwards Watson proceeded to Sunderland^ and 
not finding Ltmdey there, went to Newcastle, where he 
saw Lumlei/, and told him that the house at Stockton 
had suspended !ts payments, and snid it was evident 
that their house wanted support, and he hoped that 
Lumley would- have no objection to give him any secu- 
rities he had. Lumlej/ consented, and gave Watson 
837/. Is. 6d. which he had at Newcastle^ in country bills 
and notes. Lumley then, by Watson's desire, went with 
him to Sunderland, where Watsoti told him he had been, 
and had ordered the clerk to put up any country bills 
that might be in the oflSce. When they got to Sunder^ 
land Lumley gave Watson all the bills, notes, and cash, 
there, to the further amount of 8519/. IGs. lid,, and 
they proceeded to Stockton, After Watson had left 
Stockton for Sunderland^ and during his absence, Wil^ 
Jeinson sent down to the bank to desire Snmt^ebn to send 
him any balance' bills that might have been remitted 
from Newcastle and Sunderland^ the post not having 
arrived from the north' when Watson left Stockton. A 
remittance had' in fact been received early that morning 
by express ftom Sunderland, but Snowdon in his hurry- 
bad overlooked it when at the bank in the morning. 
This remittance contained balknce bills to the amount 
of d84/. Is. SnaMon Ufion ^receiving a second message 
. Vol. VI. X from 
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1 81 7. from Wilkinson for these bills sent them to him; and he 

' inclosed them to the defendants in London, in the fol- 
SiMnoic 

tigainst lowing letter : — 



81U8. 



<' Stockton, 22d July 1815. 
<^ Inclosed are four bills, value 984/. Is., on account 
of the house which has suspended payment: the par- 
ticulars you will more than probably hear from Watson, 
who arrived here this morning, and has gone forward to 
Sunderland, and returns here this evening. He has got 
between three and four thousand pounds more, which 
he will bring up with him, purposing to leave here to- 
morrow per mail. 

(Signed) « R. Wilkinson.'' 

^< P. S. You must not accept any more of our drafts 
at present, on any account'' 

These bills were payable on demand. Watson and 
Lumley reached Stockton from Sunderland at near twelve 
o'clock at night, on the 22d. Watson told WUkinson, 
on Sunday morning (the 23d), that he had got some 
bills and notes at Sunderland and Neuocastle, which he 
was going to take to town with him. Wilkinson made 
no observation thereon. On the 2Sd a letter was re- 
ceived at the bank in Stockton, by post, from Sikes and 
Co., to the following effect : — 

*< The inclosed bills of Monxbray on Everett and Co., 
' 2900/., 2046/. 4^. Id^ and 799/. 9s. 9d, being refused 
acceptance, we have debited you for them ; and as we 
presume they are received by you for notes of Maabray\ 
paid into your hands by the receiver-general, we have 
declined accepting your draft to him for 8067/^ 25. Sd., 
and as your cash account is still on the wrong side^ we 

postpone 
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postpone making the purchases of stock that you re- 18 17. 
qaest. until we see it in a better state/' " 

These bills of Mowbray on Everetty returned for non-. a-owuf 
payment, amounted altogether to 5745/. 13s. lOd., and 
the letter also contained other bills returned for non- 
payment amounting to 121/. 6d. Snowdon sent this 
letter, with the bills enclosed, to Wilkinsony on Sunday 
morning, who handed them over to Watson. About 
one o'clock on Sunday aflernoon, Snowdon^ Uumley^ and 
Rai^ckj met Watson and Wilkinson^ at Wilkinson*s 
house. Watson handed over the last-mentioned letter 
to Snatvdon, without its contents ; and these bills, as well 
as those delivered up the day before, have remained in 
the possession of the defendants ever since. Snowdon 
then said, he had been in error the day before in stating 
the amount of the notes in circulation at 20,000/., for he 
found they would amount to about 40,000/. Watson ob- 
served, that would make a material alteration. Snowdon 
said, he thought Watson ought to state what his house 
meant to do, and that Watson would recollect he had 
said the morning before that the house was to pay or 
not in half an hour. Watson replied, that the business 
bore a very different complexion from what it did the 
day before; that he should be in town on the Tuesday 
following, when he would consult with his partners, and 
write their determination by that night's post Snowdon 
then said, he thought they had best shut up the bank at 
once, and not open again on the Monday. Watson and 
Wilkinson both desired he would do nothing rashly, but 
wait the result of the consultation in town. After they 
were gone, Watson asked Wilkinson if it was his wish 
that the banking concern should go on. Wilkinson said, 
certainly not ; as the house of Sikes and Co. had long" 

X 2 known 
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181 7« known bis sentiments on tlie subject^ but be Jeft the 
matter entirely to SnaiiA : only they were to. reo^ect^.to 
send Bank of England oote^ sufficient to meet.al). cir- 
culation, or none at all, by Tuesday night's post, so as 
to be at Stockton on Thitrsday* , Watson leXtStocktan oa 
Sunday evening, taking with him all the above-mention^ 
bills, notes, cash, and securities. The extent of the 
circulation might have been known by examining the 
books of the bank, except as &r as regarded the notes 
in the hands of their agents, which were to the extent of 
about 5000/. The defendants had always been the 
London correspondents of the Stockton bank ; and the 
agreement upon which they became so was that their 
balance and engagement should be always kept covered^ 
and towards this purpose securities had been lodged 
and were remaining in their hands at the lime that 
Watson arrived at Stockton^ and the same securities still 
remain in their hands. Lundey received a letter, at 
Sunderland^ from Sikes and Co., on Friday the 21st, 
stating that the balance was considerably against the 
house of Wilkinson and Co., and requiring an immediate 
remittance or security; which Uumley answered by 
return of post, promising an early compliance. No 
apprehension of legal process was entertained by any 
one of the partners. Watson did not state in terms ta 
Snamdon what he had come down for, nor did he, in 
Sn&aodon's presence, make any definite offer of assistance ; 
but he gave Snowdon most unequivocally to understand, 
on the Saturday^ that he would supply the house of 
Wilkitison and Co. with Bank of England paper; and 
Snowdon would not have given up the bills, notes, &c.9 
if he had not expected Watson to supply them with, at 
least, the same amount in Bank of England notes. He 

gave 
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gav^ lip ' fbbse securities completely from such an ex- 1817. 
pectatioii, collected from what Watson had said, and not 
for the purpose of reducing the balance, nor for the 
purpose of meeting any bills due at Sikes and Co., but 
for the sake of aid at home. Ijardey also delivered up 
the Sunderland and Newcastle notes, &c., under a full 
expectation of Watson^ giving value for them in Bank 
of England notes, and supporting the house of Wilkinson 
and Co., and under no other impression. Wilkinson^ 
however, allowed Watson to take away the securities, in 
order to reduce the balance against the house of Wil- 
kinson and Co. : he did not act under an expectation of 
future assistance to be rendered by Sikes and Co. He 
would not have given up the bills and notes, nor have 
allowed Watson to take away the money, if he had had 
any idea at the time that it would have given them an 
undue preference. Wilkinson^ however, believed at the 
time that the house was insolvent, and had been so for 
years, and had no doubt but that it must be ruined if it 
did not get assistance from Sikes and Co. Wilkinson 
had no contemplation of committing an act of bank- 
ruptcy on the 22d of July : the first time the house 
determined to do so was on the 27th. Snawdon also 
knew that the house was insolvent as far as regarded 
the joint concern on the Saturday morning, and that it 
was impossible for them to go on without the assistance 
o($iles and Co. He had no contemplation of an act of 
bankruptcy on the Saturday, after what Watson had led 
him to expect; but on the Sunday morning, when he 
founcl th^y could get nothing from Watson, he knew 
that the inevitable consequence must be the ruin of their 
house ; and, therefore, he recommended that they should 
close tile doors, and commit an act of bankruptcy. 

X 3 Lumley 
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18 17* JjumLey also knew that the house was insolvent, and 
^—"^ must go down without the assistance of Sikts and Co. : 
agatnu he had no expectation on the Saturday of their com- 
mitting an act of bankruptcy* 

Sikes and Co. continued to accept for Wilkinson and 
Co. during the day of the 20th JvHa/. On the 18tb, 
WilUmon and Co. had drawn the draft for 8067/. S«. G^f., 
mentioned in Sikes and Co.'s letter. This draft was 
presented, for acceptance at Sikes and Co.'s on the SOtb, 
and in due course the acceptance or dishonour would O0t 
be notified till the 2l8t, on which day Sikes and Co. 
informed Wilkinson and Co. of the dishonour by the 
letter above set out. The returned bills of Mowbray 
and Co. had been remitted to Sikes and Co. in order to 
meet this bill. Sikes and Co. did not accept for Wil' 
kinson and Co. on or after the 22d of Jufy* 

The questions for the opinion of the Court were. 
Whether the petitioning creditor's debt and the act of 
bankruptcy were sufficient to entitle the plaintifi to 
maintain this action ; and if so, Whether the plaintiffs 
were entitled to recover in respect of any of the bills, 
notes, cash, or securities delivered, transferred, or per- 
mitted by the bankrupts to the defendants on the 22d 
and 2Sd pf July^ and in respect of which of these they 
were entided to recover* According to the decision of 
the Court upon these points the verdict is to stand, and 
the amount of the damages to be settled by reference^ 
or a nonsuit to be entered. 

These questions were argued at the bar, on a former 
day in this term, by JVilkinsan for the plaintifisf and 
Walton for the defendants. 



For 
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. For the plaintifis it was argued, 1st, that the assign'^ 1817* 

tnent by Wilkinson and his partners to Jackson and 

fiocniMr 
Wetherdl was an act of bankruptcy* That this would agamtt 

have been so if the trustees had not assented to the 
deed ; d fortiori where they did assent An assignment 
of all a man's efiects, provided that it shall be void if 
the trustees shall think fit (a), or if all the creditonr 
shall not execute (i), amounts to an act of bankruptcy 
notwithstanding such a proviso; for in the mean time 
the assignment is operative. So, if a man convey all 
bis stock to indemnify his surety, with a proviso to be 
void in case of payment; although the surety be not 
privy to the assignment, this is an act of bankruptcy, {e) 
And if a creditor assent to it, the deed shall bind him^ 
though it be adverse to his interest ; much more where 
it is for his interest {d) That it might be admitted, that 
if an act of bankruptcy be concerted between the bank^ 
nipt and petitioning creditor, this will vitiate the trans- 
acdon(^); but that no such concert existed on the 
present occasion appeared from this, that the assign- 
ment was not a premeditated act on the part of the 
bankrupts ; for it was only explained to them, at the 
time they executed, what its eflfect would be ; and al-* 
though without such explanation the law would have 
presumed that they knew its effect, because it b a maxim^ 
that every man must be taken to know the consequences 
of his own act, yet this would not prevent the assign- 

(a) Tappenden ▼. Burgess, 4 East, 250. 
(6) Bade ▼. Gooch, 4 Camp, N. P. C. 232. 
(c) Hassds ▼. Simpson, DougL 89. n. 
(rf) Butler V. Rhodes, 1 Esp. iV. P. C. 235* 
{e) Batnford ▼. Baron, 2 T. R, 594. 

X 4 ment 
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\i^\%Ji nieot iirwi operatiag 4s an 'eolf' of b0iiltCtti]»U7*(e),/ipMK- 
■«=*- vidqd it were not BMidd in» Concert with Ae creditor 
«^mftN[n ^01 would/ set it up# Aia^ tbe otrcuiDsiame -ofrflher- 
docket having been struck upon an 'affidavit 'itiad» 
before the bankruptcy woukl not vitiate the prooceding; 
Itfcuuse the commission having been sealed after^ the 
whole - was thereby made good, {b) Sdlyi- > That th^' 
notes procured by Grey were suffioieiU to constitute s 
gDpd petitioDiog creditor's debt* For, bystat7 6Ll«- 
c^Sl.9 persons taking bills payable at a future day arc^ 
enabled to prove under tlie commission ; but by- sect* S* 
not to become petitioning creditors. But this capadty 
is extended to them by stat. 5 G. 2. c. SO. s. 29. And in 
Macarty v. J3flrrotp(c), it was considered that notes, 
such as the present, were dehita in prcesenti solvenda in 
futuro^ and on that account within the operation of the 
bankrupt acts. Independently, however, of the notes, 
the original debt to Grey subsisted, for the taking of (he 
notes did not extinguish it. Sdly, That the plainti£& 
had a right to recover the amount of the bills and cash 
delivered by Wilkinson to Watson^ and remitted by him 
to the house in London^ and also of the bills and cash 
handed over to Watson by hundey. To both these de« 
liveries the argument applied, that they were either 
handed over in contemplation of bankruptcy, and by 
way of fraudulent preference, or upon an understandings 

(a) Ex parte Oliver, X Rose, 67. in n. Ex parte Edmonson, 7 Ves. 304. 
Ex ptcrte Gardner, 1 Vet. j- Bea. 49. Tappefiden, r. Swson, 4 East, S50. 
Jackson t. Irving 2 Camp, N. P. C. 4S« Ex parte Eoume, 16 Vet. 145. 
Grosser v. SmUh, 1 HoU, N. P. C 442. 

(6) Gordon v. WWdnson, 8 T. K. 5D7. WydomCt case, 14 Vet. 80. 
Ex parte Dufrene, 1 Ves. ^ Bea. 51. 

(c) 5 WUt. 16. 

and 
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an^ In consideratton of future assistance to be afforded 1S17« 
to A^'Stoebion bouse. Bufif money be paid on a 

SiMPtOV 

prdftike to do "ft certam thing at a future day, which is agfUnM 
notidone^ money had and received lies for it. (a) That 
the' listiiittances were npt made to the Ixmdon house in 
the ordinary course of dealing appeared from this^ that 
WiUcinsm^ in his letter making the remittances, desires 
them not to accept any more of their drafts. And the 
produce of the bills haying come to hand after the act 
of bankruptcy, was money had and received to the use 
of the assignees, and could not be set off by the de- 
fendants in their account with the bankrupts. 

For the defendants it was argued, that the assignment 
having been made, as stated in the case, merely for the 
pulfpose of constituting an act of bankruptcy, was void ; 
that to make it amount to an act of bankruptcy, there 
must be a fraudulent intent (i) to delay creditors. That 
here no such intent was imputable to the assignment ; 
and after execution it was left with the attorney of the 
bankrupts, as if in the nature of an escrow. 2dly, That 
the petitioning creditor's debt was contrived in concert 
with Raisbeci the agent of the bankrupts, and consisting 
of bills payable on demand, was in law no debt before 
demand made ; yet the taking of the bills by the pe* 
titioning creditor extinguished the original debt due to 
him. (c) Sdly, That the action was misconceived. No 
part of the property delivered over t» the defendants 
could be considered as money had and received to the 
use of the assignees ; for, as to that portion which was 

(a) Duich ▼. Warren^ 2 Burr, 101 1. S. C. I Sir. 406. 

(6) DuUon ▼. Morrison, 17 Ves. 193, 

{c) 3 & 4 Ann, c, 9. Keardake ▼• Morgan, 5 T, it. 51J. 

delivered 
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18I7' delivered in consideration of assistance to be afforded to 
theStockion bouse» tlie consideration having fitiled before 
the bankraptcy, the right of action vested in the bank* 
rupts ; as to the other portion remitted or delivered by 
Wilkinson^ it was not enough to avoid the delivoy of 
goods by a trader, that such delivery is made volun^ 
tarily on his part, and b followed by an act of bank* 
ruptcy; there must also be a contemplation of bank<» 
ruptcy at the time of the delivery, (a) 

Cur. adxK vulim 

Lord EiXENBORGUGH C« J. on this day delivered 
the judgment of the Court* This was an action for 
money had and received to the use of the plaintii& as as- 
signees of the estate and effects of Wilkinson^ Snawdmh 
and Lundeyf and it was brought in respect of tli,ree 
parcels of bills and cash handed over by Wilkinson^ one 
of the bankrupts, to Watson^ one of the defendants, and 
of two other parcels of bills and cash received by 
Watson from Lundeif^ another of the bankrupts. These 
transactions occurred on the 22d and 2Sd July 1815 ; 
and the foundation of the plaintifls' claim was, that 
what was handed over by Wilkinson was so handed 
over by him in contemplation of bankruptcy, and with 
a view to give an undue preference to the defendants ; 
and that what was received from Luinley was obtained 
from him on the ground that the defendants should 
make an equivalent advance to the bankrupts, and that 
as they made no such advance, they were bound to 
return the property so obtained. On the part of the 
(defendants it was insisted, that there was no valid act of 

(a) HarUhom T« Slodden, 2 J9oi. j- PuU, 560. per Lord jiivanUy. 

bank- 




IN THE Fifty-seventh Year of GEORGE III. 811 

bankruptcy to support the commission; that there was X817« 
no sufficient petitioning creditor's debt; that the receipts 
from Wilkinson and Ijumley were valid and unimpeach*- 
able; and if not, that the plaintiffs could not recover in 
this form of action, which was for money had and re- 
ceived to the use of the plaintifis as assignees. There 
are^ therefore, five questions : 1st, Whether there was 
a sufficient act of bankruptcy ? 2dly, Whether there was 
a sufficient petitioning creditor's debt? Sdly, Whether 
the property received from Wilkinson can be recovered 
back ? 4thly, Whether what was received from Limley 
can be recovered back ? and, 5thly, Whether such pro- 
perty can be so recovered in the present action ? The 
act of bankruptcy was a deed of assignment from WiUcin-^ 
sofij Snamdon^ andLumleyj of 27th July 1815, conveying 
all their estate and effects to trustees for the benefit of 
their creditors* This deed was not executed until after 
the affidavit to obtain the commission was made and 
dispatched for London; but as the provision in the 
statute which requires such an affidavit is directory 
only, and the commission would be valid without any 
such affidavit, {Hill v. Heale^ 2 New Bep. 196.) there is 
no objection to the commission upon this ground. The 
chief objection relied upon against the deed was this^ 
that it was made for the very purpose of being an act of 
bankruptcy; and it was insisted that, upon that account^ 
it was wholly void; and that if no commission had 
issued, the trustees to whom it imports to convey the 
j)roperty could not have insisted upon taking or dis- 
tributing such property. No authority, however, was 
cited to support this doctrine ; and as the trustees were 
not privy to the purpose for which the deed was made, 
we can discover no legal principle by which they would 

have 
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|181 /• have been precluded from enforcing it had no com«- 
• '■ .' mission issued ; and if not, it is not less an act of 
««««w» bankruptcy because it was executed for the very pur- 

SlKJtS* 

pose that it might be one. Commissions are continually 
grounded upon acts which are done for the very purpose 
that they may be the foundation of a commission; and 
commissions upon such acts are constantly supported, 
unless it can be shewn that they were concerted with 
the privity of the petitioning creditor. The ground 
upon which a deed assigning all a trader's property is 
an act of bankruptcy is this^ that it takes away from him 
all further power of carrying on his trade, and subjects 
all his property to distribution without the safeguards 
and assistances which the bankrupt laws provide ; and 
this ground applies with equal force whatever may be 
the trader^s motive for executing the deed. We are, 
therefore, of opinion that this deed, though executed for 
the purpose, constituted a valid act of bankruptcy. The 
objection to the petitioning creditor's debt was, that it 
was founded upon notes of the bankrupts payable at 
Stockton upon demand; and that as no demand for pay- 
ment had been previously made at Stockton^ they could 
not entitie the petitioning creditor to sue out a com- 
mission. The answer to this objection, however, (sup- 
posing it to be otherwise valid, which is by no means 
admitted,) is this, that those notes were given to the 
petitioning creditor for a prior debt, previously due from 
the bankrupts to him ; that those notes did not extin- 
guish such pre-existing debt ; and that the pre-existing 
debt, therefore, was sufficient lo support the commission. 
This brings us to the third and fourth points upon the 
merits, as to which the facts are these: Wilkinson^ 
Snovcdofif and Lumley were bankers at Stockton and Sun-- 

derlandj 
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derlandy and the defendants were tbeir agents in London* - 18 J 7* 



SiMPSOK 



Shortly before the 20th of July 1815 tjiere had been 
considerable failures in the North ; and on that day a '^agf^A 
draft of Wilkinson and Co., for 8067L 2s. 6d,y in favour ^^•• 
of the Receiver-General, was left at the house of the 
defendants for acceptance. On the evening of that 
day, Watson^ one of the defendants, left town for 
Stockton^ where he arrived early on the morning o£ 
Saturday the 22d. He went to Wilkinson\ and a little 
after eight in the morning had an interview with 
Wilkinson and Snffoodon^ and Maisbeckj dieir solicitor* 
He told them the house in town supposed they wopld, 
want some assistance, and had thought it best he should 
come down to render what assistance he could. WiUcin-^ 
son said their bank had suffered a considerable run ; tliat 
there was no chance of its going on without the assist- 
ance of the defendants' house, as it had been under thei 
necessity of stopping its payments. (It had, in fact,, 
stopped the preceding afternoon.) Baisbeck said he 
had that morning advised Snomlon that if he could not 
meet every demand, they ought to suspend their busi- 
ness, and give no preference to any particular creditor, 
and Watson said that was the best advice. He asked if 
they had committed any act of bankruptcy^ and was told 
they had not. He asked what was the amount of their 
deposits, and of the notes they had in circulation, and 
Sncnodon told him the deposits were about 20,0002^ and 
the circulation about the same sum, but he could not 
speak to the precise sum. Watson said that is a mere 
nothing, and asked him what they had to meet it ; but 
as Snawdon was about to answer, Watsmt hurried him to 
the bank to bring down to Wilkinson's what they had, 
making the observation, *^ You must pay or not in half 

an 
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1817. an hoar/' Snaxdon went, and brought back London 
■ bills, conntry bills, and cash, to the amount of S521/. 2s. 

ag^^hM This he gave to Wilkinson^ and then, by WatsofCs desire^ 
he returned to the bank, as Watson said he might be 
wanted there* Wilkinson then indorsed these bills to 
the defendants, and gave them and the cash to Watson^ 
and Watson returned them to him that he might take 
care of them for him till he returned from Sunderland^ 
for which place Watson soon set ofl. During Watson's 
absence, Wilkinson sent to Snowdon for any balance bills 
he might have received from Newcastle or Sunderland, 
and Snawdon sent him them accordingly to the amount 
of 984/. Is. These bills Wilkinson inclosed the same 
day to the defendants in the following letter. 

(Here his Lordship read the letter. See p. 302.) 
Watson proceeded to Sunderland to find Lumleyj who 
lived there, and followed him to Newcastle, where they 
met. He told Lundey the house at Stockton had sus- 
pended its payments : it was evident they wanted sup- 
port, and he hoped Lumley would have no objection to 
give him any security he had. Lumley, accordingly, 
gave him there, in country bills and notes, 837/. Is. Sd., 
and afterwards, at Sunderland, in bills, notes, and cash, 
9519/. 16s. lid. Watson then returned to Stockton. 
By Sundays post a letter was received from the defend- 
ants, returning dishonoured bills to the amount of 
5866/. 145. 4d., and advising that they had declined 
accepting the draft before mentioned for 8067/. 2^. 6d. 
This letter, with its inclosures, Snawdon sent to WSkin- 
son, and Wilkinson handed it over to Watson. About 
one o'clock on the Sunday, Snawdon, JUanley, and Bais- 
beck met Watson and Wilkinson at WiUcinsoris house, 
and Snawdon then said he had been in error the day 

before 
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before in stating the amount of the circulation at 181 7v 
20,000^. ; be found it about 40,000/. Watson said that 
woald make a material alteration, but he would .consult 
his partners, and write their determination by Tuesdin^s 
post. When Watson and Wilkinson, were left alone, 
Watson asked Wilkinson if he wished the concern to go- 
on. Wilkinson said, certainly not, as the defendants' 
house had long known his sentiments on the subject ; 
but he left the matter entirely to Snaith, only they were 
to recollect to send bank of England notes by Tuesdays 
post to meet all the circulation, or none. Watson then 
went away with all the bills, notes, and cash before 
mentioned, and the defendants sent nothing in return tO' 
the Stockton bank. It is stated in the case, that no ai>' 
prehension of legal process was entertained by any of 
the parties ; that Snawdon and Ltrndey gave up the pro- 
perty they had, not to reduce the balance between them 
and tlie defendants, but under a full expectation of 
assistance ; that Wilkinson^ on the contrary, acted under 
no expectation of assistance, but in order to reduce the 
balance ; that he had no idea it would give the defend- 
ants an undue preference ; that none of the parties had 
an act of bankruptcy in contemplation until after these 
transactions ; but that each of them knew the house to 
be insolvent, and that it must go down and be ruined 
without assistance from the defendants. Upon these 
facts it is insisted, on the part of the plaintifis, that they 
are entitled to what was received from Wilkinson^ on 
the ground that it was given up by him voluntarily, in 
contemplation of bankruptcy, and in order to give the 
defendants an undue preference ; and that they are en- 
titied to what was obtained from Lumley^ on the ground 
that it was given up by him upon the footing of equiva*- 

lent 
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1S17* lent assistance from the defendants, and upon the im- 
(died condition that if that assistance was not given, the 

HinrnM property should be returned: and upon both these 
grounds we think the case against the defiaidants. 
Witli respect to what was received from JfUkinson^ it is 
stated, indeei], that he had no idea of giving an undue 
preference, and that he had no contonplation at that 
time of any act of bankruptcy ; but every man must be 
considered as contemplating and intending the necessary 
consequences of his own acts, and without assistance 
from the defendants, he knew ruin to be inevitable. 
Bankruptcy was one of the natural consequences or con- 
comitants of such ruui ; and in case of bankruptcy, these 
receipts from Wilkinson would of necessity give the de- 
fendants an undue preference, Wilkttwm had no hope 
of assistance at the time : he does not ask it ; in his letter 
of the 22d, on the contrary, he distinctly forbids the 
defendants to accept any more of their drafts ; and he 
again deprecates it in his private conversaUon with 
Watson on the 2Sd Jtdjf. His sole view, therefore, 
must have been to give the defendants a preference^ 
when he knew himself insolvent, and when ruin and 
bankruptcy were staring him in the face. And can 
there be a doubt that this preference was voluntarily 
given ? He had no apprehension of legal process ; and 
when Watson is away, and he gets 984/. Is^ of which 
Watson knew nothing he, without Watson^s knowledge^ 
and without waiting for his return, remits it by the post 
to the defendants; and in the other two instances of 
the bills, &C. brought from the bank by Snawdon, and 
of the bills returned from London^ there is not a single 
word of presaure from WaUoni he does not even ask for 
tbem ; but thqr are freely and voluntarily handed over 

by 
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bjr WUhinsm^ Witli re^ot to what was ieoelv«d rSTTT 
from fVilkinsonf therefore^ we think ourseir^s boii«d In 



say tbat-it was given up by him voluntarily, in oonteoi* «sn»ut 

Sam* 

plation of bankruptcy, and in order to give a prefereDee* 
As to what was received from Limlnf^ it was obtained 
from him upon the representation from WtAson that the. 
Stockton bouse wanted support, and npon the faith that 
that support would be given* Jfaisan*s conduct at tkt 
time plainly and unequivocally held out that estpeolatiCHif 
and, but for that expectation, LumUy would not \Mm 
parted with the property. It was in the nature^ tfaeve«> 
fore, of an appropriated payment, to be applied by tba 
defendants to the enabling them to give tbemriiwmif 
support, and to be returned to the bnkrupls if dat 
support was not given. The condition that it should 
be returned if support were not given, though not ex^ 
pressed, was plainly implied in the transaction. Watsxm 
must have known that it was delivered np tipon thait 
footing ; and he must be considered as having taken it 
upon those terms. To allow the defoMiants to keep it, 
without having furnished any of the assistance for whiek • 
it was given, would be to reward them to the prqndiea 
of the other creditors for their breach of faith, and 
would be to give them what Watioik know fromiSiunodow 
was not intended to be given to any one, vtai a pve&iv 
ence over the other creditors. We aie, therefora, of 
opinion, that what was received from Litmley canoot be 
retained by the defendants. And this brings tta to the 
last question. Whether the plainli& can recover in this 
form of action, which is for mon^y had and reodved to 
the use of the assig|](ees? Wi^h. r^gg^t^tci^wh^ltthe 
defendapts o^igioa^yTeceivedf.in-lnl^ jspon.wbidit thmL* 
have received money since the bankruptcy, there can 
V0L.VL Y be 



Sucnoir 

agamti 
Sins. 
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181 ?• be no doubt but that this is a proper form of action; 
so that the objection only applies to what was received 
in mpney before the bankruptcy. And, as to what was 
received in money from Wilkinson before the bank- 
ruptcy, it does not seem that there can be any difficulty ; 
for as the defendants would have been entitled to hold 
that money against Wilkinson^ Snamdon^ and Lumky^ 
had there been no bankruptcy, it cannot be predicated 
of that money that it was ever received by the defend- 
ants to the use of the bankrupts, and it was not till the 
bankruptcy occurred that the defendants were account- 
able for it to any body. The assignees were then the 
persons to whom the defendants were accountable, and» 
at the moment of the bankruptcy, it became (in the hands 
of the defendants) money had and received by them to 
the use of the assignees. In Singleton v. Butler^ 2 Bos. 4r 
Pul. 283., the assignees recovered back money paid by 
way of undue preference before the bankruptcy, in an 
action for money had and received; tlie action must 
have been for money had and received to the use of the 
assignees, and no objection was taken to the form of 
action. With regard to what was received in cash from 
Lundeyf there may be more difficulty, because, as that 
was paid to buy assistance, it became money had and 
received to the use of the bankrupts when that assist- 
ance was withheld, and they might have sued for it had 
no bankruptcy occurred ; but as it does not appear that 
the defendants parted with that money before the bank- 
ruptcy, and as it was their duty to have kept it un- 
touched, we are of opinion that this also may be 
recovered in this form of action against the defendants, 
as money whicii, at the moment of the bankruptcy, re- 
mained and was in their hands, for the use of the 

assignees. 
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assignees. The consequence is, that the plaintiffs are 1 817. 
entitled to recover in respect of all the property in 
question, and the verdict which has been given for 
them ought to stand; but, as it has not been ascertained 
what money has been actually realised upon the bills 
the defendants received, the quantum of damages is, 
according to the agreement of the parties, to be settled 
by reference. 

Judgment for the plaintiffs. 



The King against The Inhabitants of Austrey. Monday. 

May 19th. 

THE court of quarter sessions for the county of A pariih c«r- 

X uficate under 

Leicester confirmed an order for the removal of the retpectiTs 

hands of two 

John Smithy his wife and children, from St, Margarefs^ churchwarden! 

_. . -. - .. nt.^ •nd one over- 

Letcester^ to Austrey ^ subject to the opmion of this Court seer, but having 

^1 r 11 • only two seals, 

upon the followmg case : — one being op. 

The respondents* ^jma^ciV case, by the birth of the ^Mnwof a!e 

pauper in Austrey, was admitted. In answer, the ap- ^^^'j^^i^jj!"^ 

pellants put in a certificate, granted to William Smith, suffident 

from the parish of Appleby, in the year ] 768, of which parish was in 

two counties, 
the following is a copy : — an allowance by 

" Derbyshire (to wit). We, Joseph Saddington, one county ** 
James Parker, and John Bawley, churchwardens and * *" ^^^ 
overseers of the parish of Appleby, in the county of 
Leicester and Derby aforesaid, do hereby own and ac- 
knowledge William Smith, and his wife Phillis, to be 
inhabitants legally settled in the parish of Appleby afore- 
said ; in witness whereof we have hereunto set our hands 
and seals, the 4th day oi April, in the eighth year of the 

Y 2 reign 
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1817. reign of our sovereign lord George the Third, by the 



TImKivo 

mgabui 

Hw Inhabit- 



grace of Ood^ &c., and in the year of oar Lord 1768- 



** Joseph SaddingtOHj 1 , , , , ^ 

'^ •& ^ f churchwardens, (u s.> 

anu of ** James Parker ^ J 

''"~"' « John BaaHa,, overseer, (l- s.) 

«« Witness, 
^ Joseph Baker. 
*• James Tavener. 
** Joseph Croshaw. 

^^ The certificate is under the hands of Saddington^ 
Parker^ and Bonsley ; but there are only two seals, one 
opposite to the names of Saddington and Parker^ styled 
churchwardens, the other opposite the name of Bawky^ 
styled overseer. The certificate is allowed by two 
justices of Derbyshire. The parish of Appleby is situate 
partly in the county of Derbyy and partly in the 
county of Leicester. After giving the certificate in 
evidence^ the appellants called the pauperis brother, who 
proved that his father's name was William Smithy and 
that his father, while he resided in Austrey^ received 
rent for eight or nine acres of land, and three houses 
in that part of Appleby which lies in the county of 
Derby. The father had been dead thirty years.** 

This case was argued on a former day in this term, by 
Beauclerk and Phillipps in support of the order of ses- 
sions, and by 6. W. Marriott and Dwarries centra. 
Two points were made ; first, that the parish granting 
the certificate, being situate in two counties, the allow- 
ance of it by the justices of one county was insufficient; 
for the certificate binds the whole parish, and, by the 
statute regulating the granting of certificates (a), it is 

{a) 8 & 9 r. 3. c. 30. 

required 
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required that every such certificate should be allowed 1817. 
and aabscribed by two justices of the county wherein jJTkiko 
the parish certifying lies. The Courts however, dis- ,^,^5^** 
posed of this point upon the argument, intimating an wits qf 
opinion that the allowance of a certificate by the justices 
was not, like the removal of a pauper, stricdy an act of 
jurisdiction, althougti the justices had a discretionary 
power to refuse or allow a certificate; yet the allowance 
was merely a voucher that credence was due to the ac-* 
knowledgment of the churchwardens and overseers that ' 
the pauper was a settled inhabitant of their parish. 
That for this purpose the justices of either county might 
be supposed to have a competent knowledge of the 
parties, although one end of the parish might be situate 
in an adjoining county, and, therefore, they might be 
taken to be within the meaning of the act Secondly, it 
was objected, that the statute requires that the certificate 
be under the hands and seals of the churchwardens and 
overseers, or the major part of them, which imports that 
«ach must sign and seal with a separate seal. 

On the other band it was argued, that the statute,, in 
requiring a certificate to be signed and sealed by the 
churchwardens and overseers, could not be supposed to 
•demand a greater formality in the sealing than is re« 
quired in a deed ; yet, in a deed, one seal may serve 
for several parties, (a) In Bract, it is said, ^ non muUum 
refert utntm proprio vet alieno stgillo sit signataJ* And 
in Fitz. Abr. tit. Feffimentes etfaits^ pi. 105., cited Perk. 
tit Deedz^ (5.) 1S4. << Notwithstanding that it may be 
necessary that a deed be sealed, yet it is not requisite that 
ithere be for every grantor who is named in the deed n 

Y 3 sevend 
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1817. several piece of wax, for one piece of wax may serre for 



The KiMO 



all the grantors, &c. who are named within the deed, if 
o^aifue every one of them put his seal upon the same piece of 

The Inhabit- <• , .« ■ •■ • l 

ants of wax, or if another do so for them, if the words in the 
deed imply so much ; viz. if it be said in the deed, ' in 
ctffus testimonium sigilla nostra apposuimusj or words to 
the same effect" Now this is the present case^ for it is 
said in the certificate, ^' We have hereunto set our hands 
and seals; " and, being SO years old, every presumption 
shall be made in support of it {a) 

At the conclusion. Lord Ellenborough C. J. observed, 
that it might be as well to look into the cases regarding 
the execution of powers, to see how far such a sealing 
as this would satisfy a power requiring a sealing by a 
plurality of parties ; that the case might in its bearing 
have a more extensive influence than the mere decision 
of the point in question, and might perhaps not be 
found to be governed by the analogy to deeds. 

Cur. ado. vuU. 

Lord Ellenborough C. J. now delivered the judg- 
ment of the Court. 

In this case, an order of two justices for the removal 
oijohn Smithy Elizabeth his wife, and their five children, 
from the parish of St. Margaret^ in the borough of 
Leicester^ to the parish or township of Austrey^ in the 
county of Warwick^ was confirmed by the order of the 
general quarter sessions of the peace for the county of 
Leicester^ subject to the opinion of the Court upon a 
special case. The question now remaining for the 
opinion of the Court, arose upon a certificate! duly at- 

(a) Ret ▼. Farrmgdm, 3 T. R. 466, 

tested 



Aunaxr. 
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tested and allowed by two justices, granted to Wm. 181 ?• 
Smiihf purporting to be the certificate of Joseph Sad- 

The KjKO 

dington^ James Parker^ and John Batdey^ churchwardens agnmt* 

The Inbabit- 

and overseers of the poor of the parish of Applebyy own- ants of 
ing and acknowledging William Smith and his wife Phillis 
to be inhabitants legally settled in the parish of Appleby 
aforesaid. In witness whereof (the certificate stated), 
we have hereunto set our hands and seals the 4th day 
of April 1768. This certificate, the case states, is under 
the hands of Saddington^ Parker^ and Botmley ; but there 
are only two seals, one opposite the names of Sadditigion 
and Parker, styled churchwardens, and the other oppo- 
site the name of Baa>ley, styled overseer. And the 
question now remaining to be decided is. Whether this 
is a good certificate within the stat. 8 & 9 )^. 3. c. 30., 
so as to prevent William Smith from gaining a settlement 
in the parish of Austrey, whilst he resided there under 
that certificate, and where his son, the pauper, John 
Smith was, during that time, bom. If it was not a good 
certificate within that statute, the order of sessions must 
be confirmed. The certificate required by the first sec- 
tion of that statute, is a certificate under the hands and 
seals of the churchwardens and overseers of the poor, 
or the major part of them ; or under the hands and seals 
of the overseers of the poor, where there are no church- 
wardens. The certificate in question being a certificate 
by the two churchwardens and by one only of the over- 
seers of the poor, and under two seals only, it was ob- 
jected, that this is not a certificate under the hands and 
seals of the churchwardens and overseers of the poor, 
or the major part of tiiem, within the meaning of the 
abore statute. In answer to tiiis objection, it was con- 
tended, that if several persons seal and deliver ,an 

Y 4 instru- 
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18 17* instrument in writing, by putting tbdbr several seals 
_ upon one and the same piece of wax or wafer that is put 

The King ^ ^ '^ ^ *^ 

againit mou the instrument, or usini; the same as their several 

The Inhabit- 

anu of sea]s» and delivering the instrument as their respective 
deeds, that the seal becomes the several seal of each, and 
that the instrument becomes the deed of all ; and that 
this reasoning is applicable to the present case, as shew- 
ing that, in law, the seal opposite the names of the two 
churchwardens is to be considered as the distinct seal 
of each ; and, therefore, that the certificate, testifying 
that the three had, in witness thereof, set their bands 
and seals thereto, and having been allowed by two jus- 
tices, and the certificated persons having been received 
under the same, was to be considered in law as being 
under the hands and seak of the three. In consider- 
ing, however, how &r the cases of deeds are applicable 
to cases like the present, it is to be recollected, that in 
those cases the parties only, by or under whose authority 
those deeds are executed, are bound by them. But 
cases like the present are cases of the execution of a 
power which bind and operate upon other persons at 
their peril, and subject them to indictments* as for 
crimes, in case of their disobedience tp the power, if it 
be duly executed. In the execution of powers, all the 
circumstances required by the creators of the power 
(however unessential, even, and unimportant otherwise,} 
must be observed, and can only be satisfied by a strictly 
literal and precise performance. See Hawkins v. Kemp^ 
3 Eizsti 440. It is also a general principle of law, 
wherever a power is given to any particular persons to 
do any written act in any particular manner, or under 
certain particular circumstances, whetlier it be to parish 
officers or magistrates, to grant certificates under which, 

if 
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if duly executed^ other pereons^ especially public officers^ 1817. 
are bound to act, or to grout warrants, or make order% 
that their authority must appear upon the instrumefd vgoaniM 
ikilf. It must thereby appear that they are the persons •ot»al 
authorised, and that the certifikuite, warrant, or order, 
was made in the manner and under the circumstances 
required. Otherwise, the certificate, warrant, or order, 
is not obligatory, but void- The mere statement that 
the parties in witness hereof have put their hands aod 
seals to such an instrument, does not make it so, unless 
it really have their hands and seals put to it; nor in the 
execution of a power has it^ as it seems to us, their 
hands and seals to it, so as to make it a good executi<Nft 
of a power requiring such execution to be under their 
hands and seals, unless it be apparent, upon the instru* 
ment itself that it has the hand and seal of each put 
tQ it. The statute is to be construed in a case like thia 
according to common parlance and understanding, and 
so as to be a security to persons who are bound to obey 
the powers given by it at their peril, and not to be con* 
strued according to what may be brought within its 
words by nice legal reasoning, applicable merely to 
deeds, and by which construction persons bound to 
obey the execution of the power, if it be duly granted, 
cannot ascertain whether it be so or not without delay, 
enquiry, expence, and trouble. In Thaire v. Thaire^ 
Po/m. 109. 112., where there was a submission to ar- 
bitration, << so that the award l3e delivered under their 
hands and seals," it was made a question, whether an 
award sealed, but not signed, was a good award: the 
point argued being, whether the sealing, which was vir- 
tually a signing, was sufficient; or whether the words of 
the submission should be intended in common parlanee, 

an 
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1817. an actual writing of their hands; the Judges of the Com-* 
''^•^^ mon Pleas beinff at first divided in opinion on that 

The KiKC ^ ^ 

point. It was finally decided, however, bj the whole 



Hie Inhabit- 

Aots u Court, not that a virtual signing would do, but that 
there ought to be an actual signing under their hands. 
So where an act is to be under the hands and seals of 
the three, a mere virtual sealing by any of the three 
appears to us not sufiicient, but that it ought to be 
under the actual distinct seal of each of the three, that 
IS to say, under a distinct and several sealed impression 
adopted by each of the three. The necessity and im- 
portance of requiring this is more striking still in cases 
of warrants of imprisonment (where they are required 
to be under the hands and seals of two justices of the 
peace), where resistance and death might follow, and 
where the justification or high criminality of the officer, 
or of the party to be apprehended, would depend upon 
the uncertainty, and upon the subsequent establishment 
by extrinsic proo( whether the seal, if one sealed impres- 
sion on the warrant would in any case do, was used so 
as to be considered as in law the seal of both or one. 
The consequence is, that we think the certificate is void, 
and that the order of sessions must be confirmed. 
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The King against Robert Roper« -!?^v 

^ May 19tli. 

nPHE defendant was convicted at the last London After verdict 

sittings of peijury, in an answer to a bill filed in the ui inSkrtment" 
Court of Exchequer. The indictment set forth the ^'i^J^J^. 
exhibiting of the bill in the said Court against the de- ^^J^ ^^ 
fendant by thirteen complainants, then all underwriters Court of Ex- 

'' I- ' cfaequeTi the 

of the city of London (naming them, and among them Coart refuted 

to srrcflt the 

Francis Cavendish Aberdein) j and shewed the matters judgment, on 

the ffrouod 

contained in the said bill (a) as in and by the said bill that the emwcr 
of complaint of the said complainants (naming them as. H'ln'uswerto 
before), remaining filed as of record in the said Court pi^^^ ^^ 
of Exchequer at Westminster^ (among other things) n*®'*' chri!2in*nMne 
fully appears. It then averred, that the defendant ex- of one of them, 
hibited and produced his answer to the said bill of the 
said complainants (naming them as before), intituled 
<' The answer o{ Robert Boper^ the defendant to the bill 
of complaint of (naming the several complainants, but 
instead of Francis Cavendish Aberdein^ naming him «/• C. 
Aberdein**) The indictment then went on to aver, in 
the usual form, the deposing by the defendant, before a 
Baron of the Exchequer, to the contents of the answer, 
and to assign the perjuries thereon. 

On a former day in this term, it was moved in arrest 
of judgment, by reason of the incongruity apparent on 
the indictment, which alleged an answer, intituled an 
answer to a bill filed by J. C. Aberdein to be an answer 
to a bill filed by Francis Cavendish Aberdein ; and it was 

(a) See abttnct of lodictmeBt in nole at the end of this owe. 

urged, 



Ropim« 
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1817« urged, that this answer, like an affidavit wrongly inti- 
- tuled, or a plea filed in a wrong name, ought to be 

^omir treated as a nullity; and, therefore, was incapable of 
sustaining an assignment of perjury. If the iact were 
so, it might and ought to have been alleged in the in- 
dictment, that Francis Cavendish Aberdein exhibited his 
bill by the name of J. C Aberdein^ which woald have 
explained the apparent incongruity ; but an answer to a 
bill of J* C. Aberdein can never, while unexplained, be 
taken to be an answer to a bill filed by F.C.Aber^ 
dein. If a variance in the intituling of an answer were 
allowable in one particular, it might be in a hundred f 
but this would lead to great uncertwity, and, perhaps, 
to fraud. And the reason given why an affidavit de» 
fectively intituled cannot be read, is, because perjury 
cannot be assigned upon it; and, thwefore, not only the 
surnames of the parties, but the Christian names also 
must be truly inserted, otherwise the affidavit is inad- 
missible* (a) So, a rule of court fi)r discharging B. 
out of cu8t6dy, intituled, by mistake^ in an action A* 
against J3., where the action is against B. and C, is 
nugatory, although the defendant be only charged in 
custody in one cause at the suit of A, (A) All which 
authorities apply with equal force to an answer defect- 
ivdy intituled. 

Gumey and Andrems shewed cause, and argued, that 
an inference was not properly to be drawn firom the 
answer being intituled an answer to a bill exhibited by 
J. C. A.9 that it was not an answer to a bill exhibited by 
F. C. A9 because F. C A. might well have exhibited his 

(a) Fmm ▼. Dkmar^ 1 T. IL 66U (6) If^hiU ▼. Jlnm, 5 Eati, 29S. 

bill 
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bill in the name of «/. C A.; and if it had been 00 1817. 
averred, such an averment, as it is admitted, would have 
been unexceptionable. The allegation that F.C.A* 
exhibited his bill, applied to the person exhibiting it, 
not to the name in which it was exhibited. The iden-^ 
tity of the party is a material allegation, and therefore, 
It must be presumed, was proved at the trial. And so 
of the identity of the answer. Whether or not the bill 
was in his own name or in that of J*. C. A.^ being merely 
matter of description not affecting the identity, required 
no proof; for there was nothing inconsistent with its 
being his bill that it was exhibited in a different Chris- 
tian name. Although a man cannot lawfully have two 
Christian names, yet, it often happens, that in practice 
lie varies from his name of baptism. And it would be 
highly dangerous if a defendant, by misintituling his 
answer, were allowed to avoid the penal consiequences of 
it, although there should be no doubt of the fact of its 
being an answer to the particular bill, and it should ap« 
pear that he has had the full benefit of it as an answer; 
which appears in this case, by its being averred that the 
answer still remains as of record. 

Kncndys and Lawei contrd. On the principle which 
governed the decision of GrijffUhs v. Wood (a), where it 
was held, that an answer intituled in the name of £^* 
"xardi the bill being in the name of Edmund^ was no 
answer, and incapable of being treated as a ground of 
accusation, this rule must be made absolute. On 
the same principle, where an indictment for forgery 
alleged that the bill purported to be directed to one 

(a) U Vea.62. 

J. King 
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1817. J.King by the name of J. iZifig, the bill bemg in fact 
addressed to J. Ring^ judgment was arrested ; and the 
reason given was, because the indictment was absurd 
and repugnant in itself; for the name of one person 
could not purport to be another, {a) Precision, to a 
reasonable certainty, is of the very essence of all criminal 
proceedings, although it be true, as is remarked by high 
authority (i), that unseemly niceties are to the reproach 
of the law. Thereforfs, affidavits in answer to a rule for 
an attachment, if not intituled, cannot be read, for the 
party cannot be indicted thereon for peijury(c}; and 
the same doctrine applies to civil proceedings, {d) And 
if a plaintiff declare against Henry King^ otherwise 
Henry Faughan King^ it is ill^ for a man cannot be sued 
by two Christian names, {e) As little can it be allowed 
to a man to sue by two Christian names ; and yet, if an 
answer to a bill of J*. C Aberdein be treated as an an- 
swer to a bill of jF. C Aberdein^ it follows, that the 
plaintiff must have two Christian names. It may be 
doubted, therefore, whether such an incongruity could 
have been helped by any averment. 

Lord Ellenborough C. J. On looking to this in- 
dictment, and considering the argument that has been 
addressed to the Court, I think it must fairly be inferred 
that the defendant's answer was really an answer to the 
bill set forth in the indictment, but was wrongly intituled. 

(a) Readmg^B case, 3 East, P. C 981. (6) 2 HaU*t P. C 195. 

(c) Sevan T. Bewnh 3 T. J7. 601. 

(d) Per Lord i^^yon, in Owen t. JETurtf, 2 7. jR. 644. F9ret t. 
Diemmr, 7 T. J2. 661. 

(e) Evam t. Ehng^ WdUs, £54. 2£oory 897. Cro. Elix. 897. Cfo. 
Joe. 558. 5 Tauni, 504. 

Assuming 
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Assuming this to be so, I am by no means of opinion 1817* 
that this mistake is fatal. The indictment expressly avers 
that this was exhibited as tlie defendant's answer to the 
particular bill set forth, and the Court will look with 
some degree of astuteness in order to prevent a technical 
objection, arising out of the misintituling ef the answer, 
from defeating the penal effects which properly belong 
to it. As the misintituling of affidavits has been pressed 
upon us as an instance in point, it may not be amiss to 
consider the ground upon which the Court has at 
different times manifested an anxiety to enforce the due 
intituling of affidavits. The ground is stated by Mr. 
Justice Dampier, then of counsel in Fores v. Diemary 
that in the event of an indictment for perjury, it may 
appear by tlie affidavit that it was filed in the particular 
cause without the aid of any extrinsic averment Now, 
this imports that, if necessary, it may be supplied by 
extrinsic averment In the present case, without de- 
priving some allegation on the record of its due effect, 
and supposing that some material allegation did not 
receive its competent proof, how is it that any doubt 
remains ? The indictment alleges that several persons, 
and among them Francis Cavendish Aberdein^ preferred 
their bill of complaint in the Court of Exchequer against 
the defendant, which remains filed as of record in the 
said Court. Therefore, although strictly speakmg it is 
not a record, it is averred that a bill to which Francis 
Cavendish Aberdein is a party remains quasi of record in 
the Court of Exchequer. The indictment then proceeds 
to set forth, that the defendant exhibited and produced 
the answer in writing of him the said defendant, to the 
aforesaid bill of complaint Now, giving this allegation 
its true effect, I must consider the answer as adopting the 

bill 
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1817* bitt of compkint Id every particiilAr the iame^ at if ll had 
JT^ ^^ fotth the bill ^veriaim. £k> te thov Ihfeveis ikvaSb^ 

The Kiva 
^inu Gient identificatioii of the partioular bill of «omplaiiit>-M 

which the defettdoat's was an answ^. Bttlthb*s»^ 

dicstment goes on to state, that the ans#er waa^iBtiftnRd 

the answer of the definidaot to the bill of eoB^phfiiit <if 

the several complainantSj miscaUii^ the eomplainant^ 

Francis CSavendiih Aberdein^ by the initials oij. C. 

dem. The objecti<HH therefore^ is reduoed to 

Whether the intituling of the answer in this wny 

condnsive of the existence of a suit corresponding with 

that title, so as to escclude the admisaion of all evidenOe 

to the contrary ? If it Were not, then there is a findEiig^ 

and we must take it to be upon sltflkwit efidence^ that 

the soil to which the answer was pnt in was not a salt 

by parties, corresponding with the title of the answer. 

And if this finding coald not be supported, the con*- 

sequence would b^ that a defendant would baTe it in 

his power, by misintituliog his answer, to defeat theeffisct 

of every all^ation contained in it I apprdiend^ how*' 

ever, that the finding is soffident, that it is his answer 

to the bill in question. The only case which gives rise 

to any difficulty, is that from 1 1 Vn. before the Lord 

Chancdlor. In that case the plaintiff' treated the sbs*- 

swer as a nullity, by moving for a sequestration as for 

want of an answer^ the ofcject of the -motiori being to 

bind the defendant by the answer then on^thefile.' THe 

defendant, however, with another view^ treated' it ab6 

as ao answer, and desired to bepermiUed to tahe it off 

the file^ and tendered anoiiier; and the Lord Otkap* 

cellor acceded to that requesti There «, 'tk»eS$re, 

tiotbteg in the decision wliich at all affiMts the present 

question} bul because (rf'eome o K faf 'tito% ^Mifeb- Ml 

' ' from 



Ronft. 



IK tms Firry-sKVBNTH Yxar op GEORGE IIL S3S 

finon the Lord CSuwoellor in bis judgment, to shew that I817. 
he Goold not bind the defendant to his first answer, viz. J 

The Kjko 

that it was no answer, and that no accasation could be ogamai 
fiamed lipon it, the case is put forward as creating a 
difficnl^ upon the present occasion. Now, it is ob* 
servable, as it regards that case, that there was nothinfj^ 
as far as appears by the report, but the intituling of 
the answer to guide the Court : both parties agreed in 
treating it as no answer, and upon that ground the 
motion was originated. But in this case there is other 
matter to connect the bill and answer ; and therefore, 
without interfering even with the dicta which fell from 
the high authority which decided that case, it is enough 
that it is averred upon this record, and so found by the 
jury, that this is the answer to the said bill of complaint 
of the complainants, and among them Francis Cavendish 
Aberdein. It would be pernicious in its consequence 
to allow effect to be given to the defendant's own mis- 
take; and although it might have been difficult, under 
the circumstances stated in the case cited from chancery, 
to deal otherwise with the answer, there is no such dif- 
ficult in the present case, where, by the aid of other 
evidence, the variance in the intituling of the answer is 
cleared up, and shewn to be a misintituling. 

Batlet J. I am oitirely of the same opinion. I 
think the decision of this case will not endanger the 
letting loose of indictments fnmi that precision and 
-strictness which are generally and properly required; 
nor will it follow, from what passes on this occasion, 
that an indictment for perjury will be satisfied by any 
inconvenient generality. On the other hand, the mis- 
chief would be monstrous, if, in a case circumstanced as 

Vol. VI. Z the 
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1817. the present appears on the flice of the fecol^, w^ mete 
to hold that judgment ought to be arr^aded. It is 

«««*««« alleged in the indictment that the d^fetidant pot in hSs 
answer to the bill as therein set forth, attd ttie bm set 
forth is a bill filed by Francis Cavendish Aherdein Mttong 
othei- complainants, and the record is touched J " affte 
and by the said bill of complaint of the said wmpftaJn- 
ants (naming them) remaining of record in the Gowt 
of Exchequer at W?5/OTrn5/<T more fully appears.** Thew- 
forfe the indictment expressly Touches the record as die 
medium of proof of the existence of such a bill. I can- 
not kgree hi the argument, that, because the answer ia so 
iiitittiled,' h must be taken to be an answer to a bSl filed 
by J. C. Aberdein ; for when I find it distinctly tSkegA 
i!kpon the indictment that it was an answer to a fafil filed 
by T. C. Abetddrij which bill is set forth, I cannot say 
thnt the intitulmg of the answer exchides the oondusion 
tjfhs being an answer to the particulkrblll aetfbrdi. 
Tfafe more natoral conclusion deems to be^ tftnt the 
dfefect fs In the iHtituUng, and not in the Identity '6f the 
ahswten If we lodk to the consequences Which tn%fat 
irestilt ffottt a'difiisrent oonclusion, it isisbitfoiis ^hatin^ft 
mtkltipHcity of suits !n equity, fh wMeh many iMm|>laiti«- 
ants join hi the same MH, the omitth>ig or varying flrom 
any one Christian name, although it ni{||bt nut deprii% 
the d^ndant of the betoefiH of M answer^ wtMld 
exempt htm fhorm all poSriMify tf1Mn|; itodiistedAr 
pieijury in that answer; nay inbi«^"4t*mi^i ba^i^tbe 
dRjCt tA enabling hiiti to object to^ttny^decrte'^bibig 
niad^ because thens Was ne^^mswer; ' The aiiiehM>k 
more apparent iA a taa^Mker the'^neseiM,' Wbere^ the 
complainants are iiumetoi^» if the objeetita wbhr^to 
hold good; for how easy would it be for a defendant 
5 to 
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to piuti^ fU^AB«w<^^ Wjd^g in, one of the napes in a 1817* 
single leUer only^.aud thereby escape all baz^rf:! of a^ — — 
ii^dietiOQDt iQr perjury* It aucely would be a most in- n^mu 
convfenieoi^ ^e3^1t, tlu^.tbe oaussion of a single letteri if 
QVierWojIped^, aUh^gb it would not depriye the party of 
(liefbenefitpf Im w^wer^ should yet exeoipt him from 
siA.iimSNr in respect of that answer. In the absence of 
nU decisions to that efiect» doubtless we ought to pause 
habr^ we came, to a judgment likely to be followed, with 
sttch jnponvenieat consequences. Th^e cosfs from 1 1 Fes^ 
ifirlh^ only decision which presents a^y di£&cu|ty ; but 
when^I,turn t0 the report, it s^ms.tp mp.th§t.the h9^i 
Chancellor could, npt^ uppn the facts pt^tk^ ^9^^9^ cpme 
ta i^ other depisipn than that which he cam^ to* It is 
telle ifaatsQm^ing like a strong opinioxi ^as ^^r^^^ 
npon th^ point now ixt question ; but it may b^ oh^erve^ 
on this, part of the judgmentf that it was. not nf^ess^ry 
to the deci&ipQvOf the ^:ase then before the CpMR(« Th»t 
vtus axb application for a sequesti^^tiongt.on tbe.^ound 
l^tf.tbB |df9^^d<mt had &iled to put in an answer, r— the 
•fl^tiiqfriit bpiug tobind tl»e defendant ^ja represept- 
^^j^n^oA^iind^f^tmswexthw puft.in..}.i;i^e |daint^fft.by 
btef^JwAip^lWlfti ^f*»iw4 H fif,#ihWWerf ajvi^ he:w:as 
iAii^t^iJQ ^ ^^'m^eljf;it ^f^\^,p(ot l;)f,qwpfttent to 
hi9l;4l^ i4»9i^t<(^Ji?i9|li#||^^feO^$^ 
il}r(Oi9deft$0^|ftke ft4vantagB.^„|t uifpn* ^npthfir^ ground: 
^hat,4f«U,ha«ffe*^;i4filWWtJifl|l«ndr^^ At the. fi«we 
4lfi«^ Ali(|i1^rflrei9uvBft« U)e ^JwurttW. i^pm^ Uo an ipcp^ 
^iM^tf.999HAu^»;ni-i^^i1^orQ tt^^ecif$pi> of tb^t ,cp^ 
4dW;ttPM»'i^lSeew^ *Of«c^,f Q*)9Jl/ucJ^. tjie^^flr^s^ 
teld Jtti&vcMV,o^4h$rde^^a$^.on rihatPfes^ 
irorid/Jeiid.l<»,W^ch,tef;i;ai)jl,4twfi,^ wt ^^ytn^f^^ 
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1817. for so doing on account of tbe decision quoted from 
Chancery. 



TheKiMG 



Abbott J. I am also of opinion, that there is suffi- 
cient to warrant the Court to pass judgment upon this 
indictment. The indictment commences by allegiqg» 
that several persons, and among them Francis Cavendisk 
AberdeiVj exhibited their bill of compUint in the Court 
of Exchequer against the defendant, and it sets forth 
the bill; which bill appears to relate to a transaction 
touching the ship Vigilante^ of which Thomas Gray was 
master: so that the bill is sufficiently designated by 
names and circumstances. The indictment goes on to 
allege, that the defendant appeared in person before one 
of the Barons of the Exchequer, and then and there 
exhibited and produced his answer in writing to the 
aforesaid bill of complaint of the said complainants, 
naming them; but in setting forth the tide of the an- 
swer, it miscalls JF. C. Aberdein by the nanui of ^^ C 
Aberdein. The indictment proceeds to charge, that the 
defendant, intending to aggrieve the said compUinantSi 
naming them correctly, deposed concerning the matter* 
contained in the said answer ; and it appears by jthe terms 
of the answer, as set forth in the indictment, that it relates 
to and purports to be an answer to the matters set forth 
in the said bill. The allegation, therefore, in the in-* 
dictment, that the defendant exhibited his answer as ap 
answer to the particuhr bill set forth,, is clear and c)is- 
tinct ; and the indictment vouches the answer 9s still 
remf inipg as of record on the 61es of the Court of 
Exchequer. It is olnepted^ however, t,hat inasmuch as 
the answer, in the intituling of it, varies. from the true 
name of one of the complaioants in the bill, the Courts 
4 not- 
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notwithstanding its entire agreement with the bill in all 1817* 
other respects, is bound to pronounce that it is not an 
answer to the particular bill; and, certainly, if by 
reason of this variance, the averment that it is an 
answer to the bill were like the averment oF an impos- 
sible or repugnant fact, the Court could not give it 
effect. But I see no repugnancy in giving efiect to this 
averment, because the answer happens to differ in setting 
out the name of one of the complainants. It is no 
more than addressing a man by a wrong name, which 
may well happen without causing any uncertainty as to 
the identity of the person intended to be addressed. 
Then, do we find by any decision in a court of law, that 
such a variance as this creates a repugnance which can- 
not be surmounted ? — there is not any such case that I 
am aware of in which any such doctrine has been held 
with reference to an indictment for perjury. The ques- 
tion has arisen upon affidavits made in this court, which 
were wrongly intituled, whether they could be received ; 
and the Court has pronounced, that if the affidavit does 
not pursue the title of the cause, and a court of equity 
has' held the same doctrine with respect to an answer, 
it cannot be treated as such. And the reason assigned 
against the admission of such an answer was, because an 
indictment for perjury would not lie upon it. A better 
reason, as it appears to me, was given in the other case, 
viz. tliat no indictment could be framed upon it without 
the aid of an extrinsic averment, which the Court ought 
not to put upon the opposite party to make. Undoubt- 
edly it would be difficult to reconcile with our present 
decision all tliat is stated to have fallen from the Lord 
Chancellor in Griffiths v. Wood^ unless we understand 
it in tlie qualified sense above stated. And it is olj- 

tt 3 servable, 
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1817. servable, that the Lord Chancellor reibarks, that the 
plaintiff must either say that it b an answer and keep k, 
or that it is not an answer ; which imports that it was not 
so endrely a nullity, as not to be capable, at his option, of 
being dealt with as an answer. It is certainly extremely 
convenient that the tide of the answer should correspond 
with the bill, and the same as to affidavits, because then 
the presumption at once arises that they relate to the 
particular cause. But this presumption is not always a 
necessary one, for there may be several suits or actions 
by the same plaintiff against the same defendant ; in 
which case, the affidavit or answer must be applied to 
the particular bill or action by other evidence than the 
mere intituling of it, as it would not follow from the 
correspondence of names that the subject-matter of the 
suit was the same. By parity of reason in this case, I 
think the Court is not precluded, by the miscalling of 
a name, from using its understanding to ascertain 
whether it be an answer to the bill in question. 

HoLROYD J. I am entirely of the same opinion; and 
as the matter has been so fully gone into, I shall have 
but little to add. In Griffiths v. Wood, the plaintiff pro- 
ceeded as for want of an answer, by treating it as void, 
and the Lord Chancellor allowed him so to do. The 
answer, therefore, became a nullity by the election of the 
plaint^; and then the observation of my Lord Chan- 
cellor, that no accusation could be framed upon it, may 
very likely be correct. For it might be too much, after 
the plaintiff has chosen to repudiate the answer as being 
no answer, to allow him to charge the defendant with 
the penal consequences of having put in a false answer. 
The question upon the present occasion is, Whether the 

averment 
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averment in the indictment, that the defendant exhibited 1817. 
his answer to the bill of complaint of Francis Cavendish _. _ 
^(ferdeiUf aj^d the other complainants, was established 
both in fact and in law. It is objected, that the fact 
could not be established by legal proof that this was an 
answer, to the bill set forth. But it must be recollected 
that an answer in Chancery is not properly a record ; and 
I 3^ no incongruity in shewing aliunde^ although an 
answer in the intituling of it varies in the Christian name 
of one of the plaintifis who filed the bill, that it is really 
an answer to the pardctdar bill. If process be tak^ out 
against a defendant by a wrong Christian name, and 
he appear by his right name, the plaintiff may vary from 
the process and declare against him by the name in 
which he appears, stating that he was arrested or served 
with process by the other (a) ; which shews, tfiat though 
a ^xit be in a wrong name, it may be treated as a writ 
against the right person. So in the case at bar, although 
the answer be intituled as an answer to a bill filed by 
J. C. Aberdein^ nevertheless it may be shewn to be an 
ansvi;^ t^ a bill filed by Francis Cavetidish Aberdein. 
• . Rule discharged. 



Note, — The indictment set forth that the complainants (thirteen in 
number) shewed In Uieit bin of complaint, that A Alp» dtfled the 
jn^Ma,'imie^ fto^ PmummklSmit tkt 99^ mvemlnr^ 1905, with a 
cwnplrmi^^of Iw^^y-frur n^^ on a voyage to the Sau^ Sea whale 
fishery, in company with his majesty's ship of war the Xarit, then bound 
to' tb^' rtett THdiei'l \h%i Vde' viiJiUr, t^Mil May ISdSv tkptUnd a 
4nm4> b^igamrat, ii*^:aiA(!SrA(fH<.<?r«»^.tba captatn pf .the Vi^Unie, 
put six hands 00 boafd the brigantine, none of %rbom ever returned to the 
VigUantt, and took five SpttrMh able seamen and two boys prisoners of war 
oif bMRltfM r^kift*i/tf>-4naikiftM dbfbeftmuftiiMtiiaoSiaiiuiliojFfcPok 
plactt oa J^OWfl th«i Vifff<ip^^Jtim^fi(mkk pri99i»er« haying relouwd them. 

Z 4 "l^** 
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1 8 1 ?• Mlves and killed the chief mate^ and put the oaptaia end enm in confine' 

1.1. meot, and then carried the Fifflanle to aome Spamuh or enemy's portr 

The Kjkc where slie wa»«^ for the benefit of tbp Spanish prisoner^ and totally lost 
agahut to the defendant; that in pr aboat July, AugfO^ or Septenker 1807, the 

defendant, knowing the premises, caused five pcrficies of assmance to be 
effected on the VtgUante at and from the southern whale and seal fishery, 
during her sUy, and fishing, to London, &c. ; that the ^p, stores, and 
outfit, were valued in the poh'cy at 8400/., and that complainants under- 
wrote the same ; that the defendant through the medium of his brokers, 
represented to complainants, before they underwrote the policies, that the 
VigUanie wa^ in eafety at the GoUipagQt islands in the latter endof Jiify 
1806, but no letter wto pvodueed to" them canceming her laOHf tJ situ- 
ation in Jit/y 1806, or previously; that the defendant, and the serenl 
persons claiming an interest, had received letters and papers relative to the 
matters aforesaid, from which tliey would appear to be true; and the 
defendant, long before he effected the policies, knew, or had reaaon to 
believe, the matters aforesaid; and complalnantt prayed that defendant 
might answer the particulars above stated 'setting forth the interrogatory 
part of the bill of complaint.) The indictment then alleged, that defend- 
ant, on the 19tb December, 59 G. 5., at the parish of St. Sejmlchre, Lon-- 
doHy came in hu own proper person before Sir G. fKood, Knt., then being 
one of the barons of the Court of Exchequer, and then and there, before 
the said Sir G. Wood, exhibited and produced the answer in writing of 
hSm, the defendant, to the aforesaid bill of complaint of the said com- 
plaioanta, intituled '* The answer of Robert Roper, the defendant, to the 
bill of complaint at A,B., &c., /. C JUrdekt, and a JX, &c«, com. 
plainants ;" that defendant, l>eing then and there sworn. Ace., did, on hb 
corporal oath, concerning the matters contained in the said answer before 
the said Sir G\ Wood, then and there 8W«ar, tfiat so much Ihoeof As' coi^ 
4Nrlied hiaacta he knew to be true, and so much aacDop^aie^t^p^of any 
other person be believed to be true. The indictment then went on tt> 
assign perjury upon that part of the answer in which the defendant denied 
that at or belbre the fikie when bftefieoi4d die aaid pelltiM fato kjumy or 
was informed^ or bad ai^ reaaon to belicTe the^^veral matters ip. the bill 
of complaint mentioned, or that the Vi^'ilanie was not in safety the Utter 
cndof J^./y I80e, Ac. ' ' ' ... * •.■•■*,' 
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Court of KING»s BENCH, 

iif 

Trinity Term, 

In the Fifty-seventh Year of the Reign of George III. 



Wilson and Others against Woolfry£6. Friday, 

^ Jww 6th. 

r~^OV£^ANT. The plaintiffs declare, that h^etofore in covenant, 
and in the lifetime of John Vidler^ by indentare be- decUre, that 
tween the said Vidler and the said Thomas JVilsm the il^Me^ 
elder, Thomas Wilsmt Ibe younger, aod John Masters, ^^^^^^ 
(plaintlffi) of the ohe part, and the said defendant of the ^^"^/'"^ 
otherpart, — ^thecounterpartofwhichsaidindenture,sealed counterpart. 
with the seal of the defendant, the plaintiffs now bring factum. 
here into Court, — the said Vidler tmA plaintiffi did, and of the execution 
every of them did demise to the defendant a certain pan by defend 
messuage or teneoi€nt, 8kt.; and the plaintiffi assign for ^nttoUmT 
breach the nonpayment of rent Plea, that the sup- ^^dng*^, 

to shew that 
only two of the four lesson executed it; and defendant having so done, and thereupon a 
nonsuit having been directed -. Held, that the nonsuit was well. 

posed 
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1817- posed indenture in the declaraticm ipentioned is not his 

Wilson 

n^^auut At the trial b^oreLardJElUttborqmh QJ. tifp plaintiffs 

produced the counterpart, executed by .the defendant. 
The defendant put in the original lease» by which it ap- 
peared, that only Vidler and Masters were executing 
parties to the lease; and thereupon it was olgected, that 
there was a fatal variance between the proof and dedar* 
tion. And upon this objection his Lordship duecCed a 
nonsuit. 

A rule nisi was obtained to set aside thb noBsait^ mk 
two grounds ; first, that it was immaterial upon the pt^ 
sent issue whether all the lessors executed tlie lease : 
for the defendant was estopped by the counterpart. Se- 
condly, that it was not competent to the defendant, upon 
turn est Jaduffij to give the lease in evidence for himself 
the counterpart being the only evidence to shew that it 
was his deed. 

Best Seijt. and Conyn shewed cause (a)» and denied 
that the counterpart. was the only evidence; on tl^e con- 
trary, they arguec^. ^hat the lease and CQunte^piirt toge- 
ther formed but one deed, which the declaration having 
alleged to be a deed of demise by four parties to the 
deed, the proof ought to correspond with that ^Ifje^tion. 
And upon turn estjadum, «— or, in o^ei: ^v^prds, an i^ue 
whether the iodenture described in tb^ decl{^i;a^Q is his 
deed or not, — how. can it.be incompetent to.tbe ((eCl^ant 
to shew, by production of the instrumeAt, t)^t it is not 
the indenture described in tbe^d^Ui^Uon ? The doc- 
trine of estoppel does not apply, because the counter- 

(o) SHtiiigs at Seijeanit* Inn before ffUary tenn. 

part 
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part is not the entire deed. The plaintiffs have not dealt 1 8 1 ?• 
with it as such : they declare, ^* that by a certain inden- 
ture, the counterpartof which indenture the plaintifis' bring agahut 
into Court, and the plea in substance is, that the said in* 
denture (not the counterpart) is not the deed of the De- 
fendant." Now, all the parts of an indenture (as here 
the lease and counterpart) make but one deed. ** If 
the indenture be bipartite, or tripartite, or quadripartite^ 
all ike parts of the indenture are but one deed in 
law (a);** mod again, '^ bodi parts make but one deed 
in law.'' (i) 

Martyat and ChUty^ contrdj argued, that under the 
plea of nan esl factum^ the quesdcMi whether the four 
lessors demised was not in issue : if the defendant had 
intended to put that in issue, he should have pleaded 
specially (c) ; for otherwise the plaintiffs will be taken 
by surprise; it being an established rule of pleading in 
covenant, that upon non est factum the only issue is, 
whether it be the deed of the defendant. (cQ But sup- 
posing the question were upon the execution by the par- 
ties demising, the defendant is estopped from averring the 
contrary by the recital in the counterpart, which the 
defendant has executed, that they all demised. For it 
is a rule established by many authorities (^), that a 
party is estopped from averring against a &ct recited in 
his own deed. Besides, if this were otherwise, it is no- 
where alleged in this declaration, that the indenture was 
sealed with the seals of die four lessors : the plaintiff 
only declare, that the fbur demised. 

{a) IJU. sect. S70. (6) Co. IM. 230 A. 

(c) Cooker v. OtUd, 2 Lev. 74. 

{d) Friend v. EaUbrook. 2 BU Bep, 1152. 

(r) SheUey v. tTrighi, WOU. 9. Burleigh v. Slibbs, 5 7. R. 465. 

Lord 
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1817. Lord Ellenborough C. J. The all^don is, tbat 

the four demised by indenture^ which imports, tbat 
they demised by an operative indenture; and this im- 
plies both a sealing and delivery by the four. The 
word '* indenture " is nomen coUeciivumy a term com* 
prehending all the parts which constitute the entire 
deed. According to the passage cited from UUletcm^ 
all the parts form but one deed ; it is not strictly 'ah 
indenture if you omit any of the parts. Now, in the 
case at bar, if nothing appeared to the contrary, we 
might presume from the counterpart, that the de- 
mising part of the indenture was duly executed by 
all the parties named ; but the lease having been pro- 
duced, and the plaintiffs having alleged, that by the 
indenture the four demised, this must, I think, be 
received in its technical sense, whether the indenture 
consist of two or more parts. The question, however^ 
is of some nicety, and the Court is desirous that its 
judgments should be unanimous ; for which purpose, it 
may be as well that the case should undergo some fur- 
ther consideration : although, I confess, my own mind has 
remained unchanged from the position in which it stood 
at the time of the nonsuit 

And now, on this day, being the first day of term. 
Lord Ellenborough C. J. stiid, that the case had stood 
over on account of some doubts entertained by Bcn/^ 
ley J. ; that bis Lordship had expressed his opinion at 
the conclusion of the argument, in which Abbott and 
jFfo2r(7y^ Justices agreed ; that it was unnecessary to repeat 
that opinion, and that ^at/ley J. now acquiesced, and, 
consequently, tlie rule for a new trial must be dis- 
charged. 
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GrOOME against DeBENHAM. Saturday, 

^ June 7th. 

FJEBT. The plaintiff declares, that by indenture, Coveiumt by 

-*-' ,..«-. indenture, re- 

between himself of the 6rst part, Lmy his wife of citing that dif- 
the second part, and the defendant of the third, — recit- arisen betwwn 
ing that differences had arisen between the plaintiff and his wife, uid 
his wife, and that they had mutually agreed to live apart JJ^^JJ^u^ 
during the remainder of their lives ; and that it had "J^ntiffiiould 
been agreed, that the plaintiff should be pwd the annual ^ ?•*<*» during 
sum of 30/. out of the personal estate or yearly income the annual Mim 

. . . -^ « i' tit 301, out oi 

of his wife, for and towards his maintenance, for so long the penonal 

during their joint lives as the plaintiff should live apart wife; and de- 

from his wife, payable quarterly, — the defendant, for the iSf of the wife, 

considerations therein mentioned, on behalf of the wife, J^g^tf ^ct 

and with her privity and consent, testified by her being '^J"**^^ 

party thereto, covenanted with the plaintiff that he would p*y *he »™« 

, '"^ ' outoftheper- 

(in manner above stated) pay out of the personal estate sonai estate of 

, . n , . , . 1 , , . ./*» thewife: Held, 

or yearly income of the said Lucy^ SOL And the plaintiff that it was sof- 
avers that he has lived apart, &c and assigns for breach, by the deciar- 
nonpayment of a^ year and a quarter's arrears. And iTrontaineiirno 
after several plea^ and repligations, and issue thereon^ SraTo/tS" 
it was foupd for the plaintiff at the last sittings, ?^^*^* 

before Lord EUenboroueh C. J. personal estate, 

,;!,.. /^.. and the Court 

refused to ar- 
' net the judg^ 

And now it was moved by JS. Lawes in arrest of judg* ment. 
ment, that the declaration ought .to have allied that the 
wife had a personal estate, out of which the annuity was 
to be paid ; for she could not of her own right have any 
unless the same were secured to her in trust. And he 

cited 
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1817* cited Chase v. Lovering{a)f where the plaintiff having 
r declared on a promise to pay out of the freight of a ship» 

agamti judgment was arrested^ becanae it was* not averred that 

DOEITHAM. 

there was any freight due for the ship, out of which the 
monies were to be pdkL • ^ \ 

Lord EucNBOROuaH C. J. The "vAoie dead is 
founded on the bask of there being a pensonl eatata-of 
(he wife capable of answering the carenaot • Slw'deed 
recites, <^ that it had been agreed that die plaintiff should 
be paid SOL out of the personal estate of bis wife;" it a 
assumed, therefore^ that there did exist such an estai^. 

BAViifiY J. In the oase dted froiti Sfyks, it vms no** 
certain at the thne when the deed wet esnMedy whsifaar 
fte^ would be fragtit or not. Here, the deed insonies 
tlidt there was personal estate. 

Abbott C. J. In the case from S^les, there wu 
tiotbingto shew that any Alight was tbeft do»t lieve it 
is dtiffidently shewn, that at' the tloie of eBtacotittg' the 
deed there was a subsisting inomie of flie Wiib. '^If 'f«dk 
income subsisted at the time, and has ceased sincei this 
was matter of defends. In ' the one 4ade^< tl»>{mMniae 
was ^ p^out of sometlii% fo "b^eottie^ due^ iar<Am 
other, it is to pay out of something then sidisaiith%. • ^ 

Rule refused. 

I-.'.*. L ^^' >.:• M-: .»,.' . ,.. .,' M .' » -r ♦ ".I •• * 1 . ■ . K . 
1.' ■ .' r» •. •.! »'. ■:•,,?,..,;,» ••. I ,-. ;j,f... i, 




IN THE Fit«Yi-9fiv]£Hitt y&AR OF QfiORGE III. 



Grant against Bryant* 

Saturday^ 

^RANT sued Bryant to judgment in the Common ^^ 

Pleas, and, upon a writ of error into this court. Stay of pro- 
judgmtot was affimed. Bryant afterwards obtained a judgmfli^t ro!' 
rute nisi to atay proceedings, on payment of the sum "^^^^^l,^ 
teooreiied into conrt, on the ground that the Plaintiff ^^'^^^j'^^jiff 
bad been outlawed in an action in the Common Pleas, '^^"c^ ^^ 

outlawed in 
Scott V» Grant* another action. 



Lowes now shewed cause ; and referred to Van» 
bgyneny. Wibon{a)f where^ upmi a summary appUoation 
to stay judgment and execution, on the ground that the 
plainttfe had, since the verdtcty become alien eoemiast, 
the Court refused a rule. Yet, it seems that public 
policy would have required, as well in that case as in the 
presenl^ that the payment of the money to the parties 
fiboiiUl bertesicaEned* But liieCourt wiU not iiftterpose 
in the^manoer pr^edi merely Qateoount of a temporary 
4taabitity in (tier party. 

AwrowiiroriARJ) fipguecttM hene^ by thto ootlawry^the 
cvoim ^ad>^ woatfid JntemM, which difiered this caae 
frouLiib^caae'Cited;* • . 

Lord EixBNBOROuoH C. J. Here the question 
stands on the single fact. Whether there exists a record 
of outlawry. The question, whether or not alien 
enemy, involves or may involve a vast number of conp 
siderations. If the defendant were to pay this money 

(«} 9Ensi,32U 

td 



Gkavt 

BaTAMT. 
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1817. to the piaiotifi^ he might be paying that which the 
crown would be entitled to have paid over again. 

HoLROTD J. Suppose the defendant paid the money 
after he knew of die oudawry, would he not be liable to 
the crown ? The oudawry shews that the money does 
not belong to the pUintiff, but to the crown. 

Rule absolutci on bringing debt and costs into 
court within a week, and on payment of the 
costs of the writ of error. 



^^'^i Offley and Others against Dickins. (a) 

UnM enlarged T ITTLEDALE on a former day obtained a rule nisi 

for bail to tiir- JLj 

render their to enlarge the time for bail| to surrender the de* 

hid become e fendant Until the 26th of July next, upon an affidavit, 
the piupaee^f Beating that a commission of bankruptcy, dated the 17th 
of Mm^ last, was issued against the defendant, nndor 
which he was declared a bankrupt; and the days ap- 
pointed for his surrender to the commissioners were the 
29d and 24th djune instant, and 12th of Jubf next, at 
the George bm^ Liverpool / that his bail were i^nt 
to surrender him in their own discbarge, in consequence 
of proceedings by latitat having been commeooed against 
them, returnable on the 1 1th otjune instant; and that it 
would be attended with great ezpence to the estate of 
the defendant, as well as inconvenience to him, in making 
out his accounts and a statement of his affiiirs, for the 
purpose of being enabled to pass his examination under 

(a) From the 9lb to tfajadaj, the Court WW adtwtvtljoocttpiedni the 
trial of Jkmri Wmtm Ibr hi^ tmaon; Ibr which, ate MawiWs Siate 
Trwhy vol. SB«i|. 

his 



his examin* 
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bis oommission, if he were to be so surrendered to the i817. ' 
King's Bench, arid conveyed thenoe to Uverpod to be OppLrr 
examined under his commission. ngawxt 

, DlCKUCH. 

Parke^ who now shewed cause, admitted that, both in 
this pourt and the Common Pleas (a), similiir applications 
had been granted ; but those, he said, were prior to the 
Stat. 49 G. 3. c. 121. s. 13.^ which authorizes the com- 
missioners to send for the bankrupt in custody in ex- 
ecution by warrant Also, since that statute, a similar 
decision to the two above quoted has taken place in the 
Court of Exchequer. (&) But that case seems not to have 
been well considered ; for of what use is the statute, if 
upon all occasions tlie bankrupt is to be at large by leave 
of the Court ? And here the affidavit is defective, in not 
stating that the bankrupt has surrendered to the c^oi- 
mission. But 

Per Curiam. The inconvenience of conveying the 
party down iotks qtwtieSf to such a distance for the 
purpose of examination, would be enormous ; and the 
statute was not intended to take ^^ay all discf^tion frojn 
the Court in this particular. 

Rule absolute upon payment of the costs of the 
application, and also of the proceedings against 
the bail 

(«) Jimd^ V. Saum, 9 Jbie, 145.' Gleniimi^ v. ndtfituon, S Taunt 8S0. 
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wedmsday, Thc KiNG agatTist The Inhabitants of 

June 18th. „_ 

WORMINGHALL. 

A hiring on /^N appeal, the quarter sessions quashed an order for 

the 13th Odo- V/ r^r i -± 

ber 1S07, to the removal of James Price^ and Ann his wife and 

wih October two children^ from the parish of Worminghall^ in the 

sertlcelmti" county of BuckSf to the parish of Ifflei/j in the county of 

?e*dn7tto" Oxford; subject to the opinion of this Court on the 

confer • wtdis foUowinff case : — 

ment, altbough " 

the year 1808 The pauper was hired, in 1807, at Thame second fiiir, 

was leap-year. 

which is always held on the Tuesday next after old 
Michaelmas-day^ and in this year happened on the ISth 
October^ to serve Mr. Wright of Worminghall^\\\ the 11th 
October following, at the wages of eight guineas and 
Bs. 3d. He served Mr, WrigJU in WorminghaU till the 
said 1 1th October 1808, on which day he received his full 
wages, and quitted the service. The year 1808 was 
leap-year. 

The question for the opinion of the Court is, Whether 
this was a sufficient hiring for a year, so as, with the 
said service, to confer a settlement in WorminghaU. 

W. E. Tauntonj in support of the order of sessions, 
argued, that a year, as it regards the acquiring of a 
. settlement, was composed of a period consisting of 365 
days ; for which period, in consequence of its being leap- 
year, the pauper had been hired, and had served, and 
thereby gained a settlement in WorminghaU ; and he re- 
ferred to Rex V. Ulverstone. (a) 

(a) 7 T. R, 564. 

Lord 




The KiKo 
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Lord EixENBOROUGH C. J. In those years which 
consist of 366 days, a hiring and service for a year must 
be for that same number of days ; in like manner as agattnt 

'' The Inhabit- 

when the year has S65 days, it must have continuance ants of 

... , WORJflVGUALL. 

during that number. 



Bayley J. One day was wanting to complete the 
year; for in leap-year, the statute (a) enacts that the 
year shall consist of S66 days, 

HoLROYp J. The statute for regulating the bissextile 
year ordains, that in leap-year the intercalary day with 
the day preceding it shall be accounted as one day. (6) 

Nolan and West were to have argued against the order 
of sessions. 

Order of sessions quashed. 

(a) 24 G, 3. c. 23. (b) 21 H. 5. 



The King against The Inhabitants of Foulness. ^^'^ne9day. 



'^o 



Juntf 18th. 



ON appeal, the quarter sessions quashed an order for An apprentice 
to a barge- 

the removal of Daniel Wade^ Marianne his wife, master, who 
and their two children, from the parish of Foulness to aye nights in 
the parish of Little JVigborough, both in the county of pi^iSh*dwing 

his service^ 
went with his master on a vojage to Londont where the master absconded, and never re- 
turned during the period of the indentures ; but the apprentice returned in the barge to the 
master's parish, and remained on board two days, when, in consequence of illness, he was, 
bj direction of his master's wife, conveyed to the poorhouf e, she being unable to accom- 
modate him in her own house, but was maintained entirely at her expense, in expectation of 
her husl)and*s return, during three weeks, while he continued there : Held, that tlie appren- 
tice acquired a settlement by such residence in the master's pariah. 

A a 2 Esscx^ 



Fouuriss. 
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1817. Essex^ subject to the opinion of this Court on the fol- 

_ „ lowing case : — 
The KiHO ^ 

agaxfut The pauper. Daniel Wade, on the 1st of October 1806, 

TTie Inhabit- ^ . T I u a .' ' C 

anu of was, by indenture, bound apprentice as a manner for 
three years to James Potter of FoidnesSj who was master 
of a barge, of which he and Wm. Potter were joint 
owners, and which was navigated by James Potter. The 
pauper, and another apprentice, bound also to James 
Potter J served on board the barge, and made several 
voyages to London and back to Foulness between the 
1st oi October 1806 and the following Chistmas. Pre- 
viously to the last voyage, the pauper had slept thirty- 
five nights in Foulness. The master, James Potter, 
whilst in London on the last voyage, suddenly quitted 
the vessel, and was never seen by the pauper afterwards, 
nor did he come back to Foidness, nor was he heard of 
by his wife at any time during the remainder of the 
three years for which the pauper was bound. The 
pauper returned with his fellow- apprentice in the vessel 
to Foulness^ and arrived about the 24th of December 1806. 
After his arrival he continued on board two days, when, 
in consequence of severe illness, he made application to 
Mrs. Potter, his master's wife, and was by her direction 
conveyed to the poor-house, because she was unable to 
afford him any accommodation in her own house. But 
she maintained him entirely at her own expense, in ex- 
pectation of her husband*is return during the three weeks 
he was continued in the poor-house, and only ceased to 
do so, on account of her own distressed situation, having 
nothing for him to do. He was afterwards supported 
by the parish. After the barge arrived at Foulness, 
Potter, the joint owner, as soon as he heard that James 
Potter had quitted the vessd» took the direction of the 

vessel. 
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vessel) which remained more than a month at Foulness* 
The other apprentice bound to James Pottet* continued 
to serve on board the barire ; and the pauper would have agamu 

® "^ *^ Thelnhabit- 

done the same had he not been incapacitated by illness. ants of 

The Court were of opinion that the pauper, after his 
return to Foulness^ and whilst he was maintained by his 
master's wife, inhabited there under the indenture. 



fValfordj in support of the order of sessions, contended 
that the residence in the poor-house was, under the 
circumstances, a residence under the indenture: the 
contract still continued, and might have been enforced 
by the master. It is true, the continuance of the ap- 
prenticeship is not of itself sufficient ; the residence, also, 
must be referable to it, which a residence merely on 
account of illness is not. (a) But if the apprentice be 
sent there by order of his master or mistress, and be in 
the neighbourhood, so as to perform any service which 
he may be able and required to do^ and be maintained 
at the master's or mistress's expence, these circum- 
stances will doubtless impart to the residence a relation 
to the contract, so as to confer a settlement ; and this 
although the residence be in another parish from that of 
the master, {b) In the present case, had the pauper 
continued on board the barge, or in his master's house, 
incapable from sickness, no question could have been 
made. 

Knoxj contra, insisted that the indentures were virtually 
discharged. A formal discharge before a magistrate, or 
cancellation of the indentures, is not necessary : a dis- 

(a) JRae ▼. Bamby in the Manh, 7 EaU^ 381. 

(6) MeK'f* Strfitford-upon-Jvon, II East, 176. HexY, Ckarlct, Burr, 
& C. 706. 

A a 3 charge 
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charge may be implied from circumstances. Therefore 
it has been laid down, that " where the facts stated are 
such, that upon an action of covenant brought by the 
master against the apprentice, the pauper could plead 
the matter in bar, it seems to be settled, that tlie in- 
dentures should be considered as cancelled." (a) And 
surely the absconding of the master, in the present 
instance, wpuld have been a good bar to any action 
against the apprentice by his master, founded on the in- 
dentures. 



Lord Ellenborough C. J. I consider that the re- 
sidence of the apprentice in the poor-house, was virtually 
a residence in the master's house, under a continuance of 
the contract. The wife maintains him there out of her 
pittance, until it fails, in expectation of her husband's 
return, and for the purpose of continuing the service 
until his return. 

Bayley J. In Rex v. Harberion, both parties con- 
sented to the dissolution of the contract If the ap- 
prentice had sued the master, surely he could not have 
pleaded his own absence in bar to the action. In Bex 
V. Barnby in the Marshy the apprentice was residing at 
a distance from the master, and with his own friends : 
liere he was maintained at the master's expence. Why 
was he so maintained, except by reason that the master 
was under a legal obligation as master to maintain him 
in sickness ? If the character of apprentice had ceased, 
the wife might have abandoned him, and sent him to his 
own parish. 

Per Curiam^ 

Order confirmed. 



(«) liet V. Ilarhcrlon, I T* It* MO. per Lotxt Mansfield. 
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The King against The Inhabitants of Canfokd f^^^esday, 

^ June 18th. 

Magna. 

UPON appeal, the quarter sessions for the county B- P- went 
. . n ^ *''>out ihlrty- 

of Dorset quashed an order of two justices for the seven years ago 
removal of iZ. Poulden the younger, his wife and children, house of t. w, 
from the parish of Canford Magna to the parish of c. Jff.andin^ 
Corfe Mullen^ subject to the opinion of this Court upon f^^^,]^l^ 
the following case : — ^- '*"•'• ^»"g**- 

^ ter, who was 

The pauper was born in Corfe Mulleti in 1786, and living with her 

/ * -^ ' father. The 

lived with bis father till 1803, when he entered into the house was held 

. % • r , by the father 

Dorset miiitia, as substitute for a person not belonging under a lease 
to or drawn for either the parish of Corfe Mullen or minable on 
that of Canford Magna. He served in the militia eleven y.' ir.eM^ 
years and a half, and married about nine years ago. gJ^^^'yeare^'So 
He has done no act to cain a settlement. Richard ;niestato, leav- 

" mg a widow, a 

Potdden, the father of the pauper, trained a settlement "on, and his 

^ '^ ° _ said daughter. 

in Cafiford Magna^ forty years ago, by hiring and li»e widow and 

. daughter, with 

service. He went, about thirty-nine years ago, to live r, p., her hut* 
in the house oi John White^ in Coffe Mullen; and in the living in uie 
course of a year from that time married Whitens daughter, ^"^/^ jg^jj, 
Ann, who was living with her fcther. The house was "nUnued'^^'ero 
held by White, under a lease from Sir James Hannam. ''J* her death, 

'' ' about SIX years 

for ninety*nine years, determinable on three lives, one Hfi^ »od Uie 

daughter and 

of which is still subsisting. Its yearly value is about b* p. to the 

• II- lit 1 • • present time ; 

forty shillings. White died about thirty-six years ago but it did not 

intestate, leaving a widow, and Thomas and ^/i/i, his tersofadmi- 

only children, surviving. It did not appear thdt letters ^kln ouiT"* 

of administration of Whites estate had been taken out. 5®^^' ^J' , 

Ir. / . aid not. 
The widow, and Pmddeti the elder, and his wife, were ^y *"*^^ '^^i; 

dence, acquire 
A a 4 all » setllemenl in 

CM, 
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all living in Whites faoase at the time of his death, and 
continued to live there afterwards : the widow until her 
decease, about six years ago; and Poulden the elder 
and hb wife to the present time, — they beings after her 
decease, in the sole occupation. The house is one un- 
divided tenement : no rent was ever paid by any one^ 
or demanded, except the lord\ or quit-vent, which has 
been paid by Poulden the elder to the present steward 
ever since he has been steward. Thomas^ the brother- 
in-law of Poulden the elder, lived close by the said house. 
About fourteen or fifteen years ago, whilst Poulden 
the elder resided in Corfe Mullen, he received relief 
from Can/brd Magna. The pauper's wife also^ while 
her husband was in the militia, recaved relief at Exeter 
from Canford Magna for several weeks. In August 
1814, the gross sum of 6/. lO^., being sufficient for the 
weekly allowance of the panpei^s family until Ma$f 1815, 
was remitted by the overseers of Canford Magna to 
Exeter, for the use of the pauper's &mily, he being then 
in the militia; and a part of that sum was paid weekly 
to the pauper's family at Exeter until May 1815. The 
pauper was discharged from the militia in February 
1815. 



Casberd and Bankef, in support of the order of ses- 
sions, relied on the circumstance of the relief afibrded by 
Canford Magna to the pauper's father at Cor/e Mullen, 
and to the pauper's family at Exeter, as evidence of a set- 
tlement in the relieving patish (a) ; and they argued that 
the pauper having become emancipated in 1803, when he 
enlisted into the militia, — however the question might 



(a) Meg r. fTakefidd, 5 JEaM, 3dS. 



Stand 
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Btand as to the setdement supposed to be acquired by 
Poukten, the fatherj by residing on White's tenement after 
tbe decease of the widow, — as that event happened after 
1603, this question could not affect the pauper's settle- 
ment, (a) But if it could, it might easily ^be shewja that 
such .residence did not confer a settlement, because it was 
not referable to any interest in the house legally vested in 
the father in right of his wife ; .for as White died intes- 
tate^ and there was no administration, consequently 
there was no representative of White ; and the possession 
of Poulden the father was no more than that of tenant at 
will {b), although bis wife was one of those entitled to 
administration. During the widow's oontinuancef, there 
was not a sole and exclusive possession on his part,, and 
since her decease it has not been of sufficient length to 
confer a right (c) ; and if it had been, could not, for the 
reason above stated, affect the pauper's settlement 



1817. 

T1i0Ki»a 
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P. Williams and Glyntij contra, argued, that relief is 
only prima facie evidence of a settlement, and that the 
allowance to the pauper's wife at Exeter, while he was 
serving in the militia, raised no presumption of tliat sort, 
because the militia laws provided for the reimbursement 
of such allowance out of the county-rate. So that, as 
thi^ were indemnified, it was a matter of indifference to 
tbe relieving parish. And as to the relief afforded to 
the pauper's father, it being only on one occasion, this 
might well be placed on the same footing as relief given to 
casual poor. Upon the other point, they said, that there 
seemed to be no good reason for limiting the scope of 

(a) Rex ▼. Walpde, Burr, 5. C. 638. Bex ▼. Stanunx, 5 T, B, 670. 

(b) Bex ▼. IFidworthy, Burr. S> C 109. 

(c) Bex V, Cold Jshion, Burr, S. C. 444* 

former 
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1817. former decisionsi touching the acquiring a settlement by 
" residinir on a man's own propertVi to cases of sole and 
agttinsi exclusive posscssiOH, provided that all the parties in 
ants of possession were entitled in the same degree; or that 
MroK^r those who were so and did not reside might be supposed 
to have abandoned their rights to the others who did : 
and on this principle, rather than that of sole possession. 
Rex V. Cold Ashton seems to have been decided ; which, 
in circumstances, very closely resembles the present 
case. 



Lord Ellenborough C. J. The presumption raised 
in Bex v. Cold Ashton was, that the pauper and bis wife 
had agreed with the other children for their shares* 
No such presumption has been drawn here ; nor do I 
think the case admits of it There is not any circum- 
stance from which to inf^ an abandonment by any of 
the parties to the other of their rights* According to 
the fiicts, there was neither exclusive right nor ex* 
elusive possession. Had there been a sole occupation, 
1 am not prepared to say that it would have been 
enough in the present case, although it may be so in 
the case of a sole next of kin. {a) 

Baylet J. I am entirely of the same opinion. Ai 
the death of White he left a widow, a son, and daughter. 
No one of these could say that the property was his or 
hers at that time. In order to make it the property of 
one or the other, it was necessary to obtain letters of 
administration. It belonged to the ordinary, according 
to his discretion, to grant administration to all, or two, 

(fl) Sec Bex y. Honley, 8 Emh 405. 

or 
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or one of them. That discretion, however, was never 
exercised. If the case admitted of a different con- 
elusion, it was for the court of quarter sessions to draw 
it ; but I see no reason for coming to any conclusion 
different from that which they bftve drawn. 



1817. 
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The lohabit- 

ants of 

Camford 

Magma. 



Abbott J. The pauper was emancipated about 
fourteen years ago; therefore his settlement, he not 
having acquired one for himself, must be the settlement 
of his father at that time. The question i^ whether 
his father had then acquired a settlement by residing on 
a tenement in Corfe Mullen^ which had belonged to his 
wife's father. In order to determine in favour of such a 
settlement, it must be presumed either that adminis- 
tration was granted to him^ or to his wife, or to the 
widow, some or all of them. But are we at liberty to 
make any such presumption? — that is a presumption 
of fact, and not of law. The court of quarter sessions 
are judges both of .the fact and law ; and, if the pre- 
sumption were warranted, might and ought to have 
drawn it; but they have not drawn it, and, in my 
opinion, they have done right in this. For the acts and 
conduct of the parties concerned must be taken alto- 
gether, before any presumption is raised upon them : and 
we find from these, so far from a presumption arising that 
the father was settled in Corfe Mullen^ that about four- 
teen or fifteen years ago, the period of his son's emanci-* 
pation, he received relief from Canford Magna^ being then 
resident in Cotfe Mullen, The sessions, therefore, could 
not do otherwise than conclude that at that time the 
pauper's father had not acquired a settlement in Corfe 
Mtdlen. 
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1817. 



Itie Kma 

agamH 

Hie Inhabit- 

anlsof 

Camfou) 

Magka. 



HoLROYD J. I am of the same opinioD. Bex v. 
Cold Ashion was determined on principles which do n€»t 
affect the present case. One of the questions there was, 
whether Danid Harrison^ the &ther, had acquired a 
settlement in his own right in CM Ashtonj — and it was 
decided that he had. The view which Denison J. took of 
the ciEwe was this : <* The father, Danid Harrim^ was 
in possession of an estate of his own for above twen^ 
years ; and he was not removable from it on account of 
his property in it, which rendered him irremovable* It 
is not material how he came into possession ; for twenty 
years' possession will alone give him a settlement. 
Twenty years' possession is suflBcient either to defend, 
or even to make, a title in ejectment." The ground, 
therefore^ of that decision was, that by a twenty yeara^ 
possession as his own, a man acquires such a positive 
right as renders him irremovable from it. That prin- 
ciple cannot be applied here, because there has not 
been any sudi possession. It was also observed by 
Wilmot J. in that case, " that a twenty years' eiyoyment 
and continuance, even upon a possession by wrong, 
gives a legal tide up<Mi an ejectment, even against the 
rightful owner; and after such a length of possession, 
one would be inclined to presume as much as is pos- 
sible." The facts here stated are not sufficient to raise 
any presumption, supposing that it were competent to 
this Court to draw any. 

Order confirmed. 
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1817. 



The King agmnst The Inhabitants of the f^rednesdny. 
Hundred of Oswestry. 



A PRESENTMENT at the quarter sessions against A hundred 
° maj be charged 

the inhabitants of the hundred of Oswestry^ in the by prescriptioa 
county of Sahp^ for not repairing UanyblodweU bridge pamtion of a 
in the said county, was removed, and tried before thiiralthough 
Park J. at the last Herefordshire assizes. The present- I^'J^Smt?*** 
ment stated that there was and still is a certain bridge J^g^^'^'lj^o^f 
called iJanyblodwell bridse, over a certain river, &c. in **"• °{^^ 

^ ®^ ' townships par- 

the parbh of UamUodtBell^ in the county of Salopy in the eel of the 

t • ¥ i^ hundred was 

king's highway there, &c. ; and that the said bridge was then annexed 

ruinous, 8tc. ; and that the inhabitants of the hundred 

of Oswesfry have, from time whereof the memory of man 

is not to the contrary, repaired and amended, and have 

been used to repair and amend the said bridge, and sdll 

ought to repair, &c. Plea, not guilty. And it was 

found against the defendants, subject to the opinion of 

the Court on the following case : *— 

LianyUodweU bridge is situate in the parish of the 
same name and hundred of Oswestry, in the county of 
Salop, and crosses the river Tanah, being, as described 
in the presentment, the king's common highway leading 
from the town of Oswestry, in the county of Salop, to tKe 
village of Llansaint/raid, in the county of Montgomery. 
The hundred of OsvoesCry, at the present day, consists of 
sixty-one townships, of which Aberianah b one. Before 
the time of legal memory, there was a hundred of 
Oswestry, the local limits of which have always been the 
same with the exception of the township of Aberianah. 

That 
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The KiKO 

against 

The Inhabii- 

anuof 

OSWISTRT. 



That township was not part of the hundred undl the 
statute 84 & S5 H, 8. c. 26., when it was annexed thereto 
by virtue of the provision of that statute. Previously to 
the passing of the stat. 27 H. 8. c. 26.| the hundred of 
Oswestn/y with the exception of the township of Aberla^ 
nah, formed part of the marches of fVales^ and was, by 
the eleventh section of that stat, added to the county of. 
SiUop i and previously to the passing of the S4f & 35 H. 8. 
c» 26., the township of Abertanah formed part of the 
county of Merioneth ; but was, by the eighty- seventh 
section of that act, annexed to and made parcel of the 
county of Sdhp. One end of Uant/bhdweU bridge 
stands in the township of Hanj/blodwellf and the other 
in the township of Abertanah ; both being townships in 
the above-mentioned parish of UanyblodwelL The hun- 
dred of Osfwestfy^ constituted as it is at present (except 
the town and liberties of the town), is no franchise, 
but pays county-rates for bridges in the county, and for 
other purposes, the same as the other hundreds in the 
county. By several ordei^ of the court of quarter ses- 
sions for the county of Salopf of the 8th AprU 1684, 9th 
January 1699, Sd May 1707, 15th January 1744, 9th 
Janttary 1770, 3d July 1784, 14th July 1795, ISth My 
1807, 4th October 1808, the hundred of Osaceslry was 
ordered to repair the said bridge of Uanyhlodwell ; and 
it appears by such orders, that the said bridge has been, 
in pursuance thereof, from time to time accordingly 
repaired by the said hundred. At the time of the pre- 
sentment, and from thence to the present period, the 
bridge of Uanyhlodwell, with 800 feet bf the road at 
each end, has been out of repair as stated in the pre- 
sentment. The question for the opinion of the Court 
is, whether the present hundred of Oswestry is liable. 

If 
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If the Court should be of opinion that it is, the verdict 1817. 
to stand ; if otherwise, a verdict to be entered for the ^ ,^ 

The Kivo 

defendants. agatnti 

The lobabit- 
antsof 

Corbdtf for the crown, argued, that the present hun- 
dred was liable, and that the inhabitants were properly 
charged with a prescriptive liability. The hundred, it 
appears, existed before the time of legal memory ; and 
in various instances, pervading a period of 13S years, 
has been charged by orders of sessions with the re- 
pair, and has in obedience thereto repaired. And as 
there is not any pretence for suggesting that any indivi* 
dual within the hundred is liable ratione tentira, it fol- 
lows that what has been done is attributable only to a 
prescriptive liability on the hundred. There seems to 
be no reason why an ancient hundred, like this, should 
not be charged by prescription as well as a county. 

JV. E. Tauntonj contra, argued, that in order to charge 
a hundred with the reparation of a bridge, the charge 
should be laid specially, and not as here generally, by 
prescription ; and the reason is, because a hundred is 
a limited district, and therefore not liable in the first 
instance to such a burden. And the objection to this 
being done is the stronger in the case at bar, because 
one of the townships of this hundred, viz. the township 
of Abertanahy has become a part of the hundred, and, 
therefore, the unity of the hundred has been broken, 
within the time of legal memory ; so that it is not pos- 
sible that prescription should apply to the inhabitants 
of the hundred as now constituted. Admitting, there- 
fore, that from the numerous instances of repair stated 
in the case the hundred is chargeable, still the objection 

holds 
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holds that it is not chargeable in the present form. And 

it would be a hardship on the township of Aberianah^ 

againtt which Contributes to the county-rates, to hold it also 

The Inhabit. ^ 

ante of liable to this particular repair, merely because it was 
annexed at a late period to a hundred which might pos- 
sibly be liable. 



Lord EiXKNBOROUGH C. J. If there be any hard- 
ship, it is one that results from the express provisicms 
of the statute; which not only contains words of annex- 
ation, by which (a) the town of Abertanah is made 
part and parcel of the hundred of Oswestry^ but directs 
also that the inhabitants thereof shall do eyery thing 
with the inhabitants of the hundred, as the same in- 
habitants do or be bound to do. With respect to the 
other objecticm, I would ask whether the allegation does 
not substantially amount to this : that the hundred of 
Osfwestrjf^ constituted as it anciently was, from time 
beyond the period of legal memory, had been used and 
ought to repair, and that since the time of Henry the 
Eighth, constituted as it now is, it has been used and 
ought to repair. 

Bayley J. Supposing it had been alleged, that tlfe 
hundred of Oswestry had existed from time immemorial, 
and that it consisted at difierent periods of different 
districts, and that from time immemorial the hundred had 
been used and ought to repair: would not such a 
presentment baye been good ? Now, the presentment in 
question does, as it seems to me, amount to the same 
thing; and this mode of considering it, shews that there 

(a) 34 & 35 J7. 8. c*Se.<. 87. 

is 
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is nothing inconsistent in alleging the existence of a 1817. 

hundred, and its liability from time immemoriali although TbTK* 

the entirety of the hundred may not have been uniformly f^J^^*^.- 

preserved. In my opinion, therefore, this presentment is ^^ of 
sufficient. 



Abbott J. The statute leaves nothing to inference 
as to the liability to arise from the annexation ; for it 
enacts expressly, that the inhabitants of the town of 
Abertannad shall do every thing as the inhabitants of 
the hundred of Ostvesfty are bound to do. 

HoLROYD J. Although the hundred has varied at 
different times in its component parts, still it may be 
charged as a hundred immemorially. In the case of a 
corporation, if it be alleged that the mayor, aldermen, 
and burgesses have from time immemorial repaired, and 
it should appear that there was a period when the cor- 
poration was not so constituted, this would be bad. In 
such a case, the proper way would be, to allege that the 
corporation had immemorially repaired ; and then, how- 
ever constituted the corporate body may have been at 
different periods, the allegation would be sustained, (a) 

Judgment for the crown, 

(a) The indictment against the corporation o£ Xingtion for the non- 
repair of Kingtion Bridget after stating that the bridge was an ancient 
bridge, and on a public and ancient king's highway, and that part thereof 
was out of repair, proceeded thus: — " That from time immemorial there 
hath been, and now is in the town of JCingilon-upon- Thamet^ in the countj 
of Surrey, a certain body politic and corporate of the inhabitants of the 
same town, called and known from time to time by diyera names of incor- 
poration ; and that the said body politic and corporate, for divers, to wit» 
one hundred years last past, hath been and now is called and known by 
the name of the < bailiffs and freemen of the town of H^mgitonupon- 
Thames s * and that the said body politic and corporate, from time whereof 

Vol. VI. B b th. 
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tb« memory of man ii not to the amtnrj, have repaired and aiiieiidad« and 
have need aod been accustomed to refiair and amend, and of right ought 
The Kiwa to have repaired and amended, and still of right ought to repair and amend 
the said bridge when and asollan at need and i 




OswnnT. 



Tkunday, The King against Wooler. 

JtmelBib. ° 

The affidaTits T NFORM ATION by the Attorney General against the 

jurors to im- defendant, for printing and publishing a seditions 

SSSdldT^"* and blasphemous libel. Plea, Not guilty. The issue 

the ground that ^^^^^^ ^^ fo,. ^^ial before Abbott J., at the kst London 

It was not giTen 

with their as- sittings, on Thursdojf the 5th otjune. 

senty are not 

reoeirable; but At the sitting of the Court ou Friday the 6th otjme 

the affidants 

of bystanders (being the first day in fuU term), Abbott J. addressed 

passed within the Court to the following eflTect: — I take the earliest 

ledge tou^'ng Opportunity of stating to the Court some circum- 

S'^thc verSict stanccs which occurred at the trial of a case yester- 

anddiseentof j^y before me at GuildhalL The case to which I 

some of the "^ 

jury at the allude was an information filed by the Attorney General 

tune, are ad- ' "^ 

missibie; and against a person of the name of J%onuu Jonathan 

if the Court see 

reason to think WooteTy for a libel. After the case had been gone 

the jury may through, the jury retired from the court to consider 

what passed at ^K^^^ verdict During their absence, another case was 

Mi^ri^g^the"^ called on, and the trial proceeded, and just as the re- 

▼erdictbythe p]y ^jjg concluding, the door on my left hand was 

will direct a opened, in order to admit the jury in Bex v. Wooter^ 

new trials and 

wiUnot,atde. who returned after considering their verdict; and as 

quest, merely soon as the reply in the other case was finished, which 

diet, in Older ~ was done in one or two sentences, the names of the jurors 

Si'b^Se*^ in Bex v. Wooler were called over by the officer of the 

ifno fiia'bad ^^^^^ >^ ^^ vlswbX Way, and they were asked, according 

taken place. ^ 



Wooui^ 



IN THE FfFTT-SeVBNTH YeAB OF GEORGE III. S67 

to the ordinary course, whether they had agreed in their 1817. 
verdict, and whether the defendant was guilty or not _ ■ 

^ . The KiKQ 

guilty. The foreman answered, that the jury found the ^ogainu 
defendant guilty ; but three of them were desirous, or had 
desired him on their part, to add something by way of 
explaining their verdict. I then interposed, and told 
the jury that I could not receive an opinion or declar- 
ation coming from a part only of the jury ; that the 
verdict must be the verdict of all ; and I asked (speaking, 
as I thought, in a very distinct and audible tone of voice), 
whether all the jury had agreed in the verdict they had * 
at first pronounced? the foreman answered, that they 
had. At that time I did not hear any dissent expressed 
by any of them. The situation was, howevert such, all 
the jury not having come into my view from the room 
behind the bench, that it is not altogether impossible 
that some mistake or misapprehension might have taken 
place, and that some of the jury might not have heard 
distinctly what had been said. The jury having retired, 
and the door by which they entered being closed, I pro- 
ceeded to sum up the other case. When I had con- 
cluded, it was suggested by a gentleman at the bar, that 
some of the jury in Bea v. Wooler had not concurred, 
and did not intend to concur, in the general verdict 
which had been delivered ; and were desirous that the 
verdict should be recorded with some degree of qualifi- 
cation. I have not the precise words very distinctly 
now in my mind ; but I believe I have stated the sub- 
stance. I was further given to understand that some of 
the jury were present in or near the court. I then said, 
that the verdict of the jury having been recorded after 
that they had been distinctly asked if they had agreed, 
and had replied in the affirmative, it seemed to me, that 
B b 2 sitting 
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1817. sitting in that place, I could not do anything in the 
_ „ matter. I do not know whether I made use of the 

Hie Kino 

offonst sentiment, but certainly my mind was impressed with 
it, that it would be extremely dangerous if the Judge^ 
after the jury had retired from the bar, and some inter- 
val of time had elapsed, were to receive and act upon 
any communication from them in the then state of the 
proceedings. I thought it was too late for me to inter- 
fere, and therefore was of opinion that the verdict 
must stand as recorded. I wish, however, to take the 
earliest opportunity of stating thb occurrence to my 
Lord and my Brothers. 

The learned Judge having concluded, the Court de- 
liberated for some time, when 

Lord Ellenborough C. J. (addressing himself to the 
Attorney-General), said : The Court cannot, according 
to the authorities and precedents of law, receive an 
affidavit from a juryman upon the subject of the verdict ; 
but the reason why he is precluded from making such 
affidavit is, because, under ordinary circumstances, it 
must be intended that the verdict was given with his 
assent But in order to imply his assent, unquestionably 
it should appear, that he heard what was propounded 
by the foreman on behalf of himself and his fellows : 
and the difficulty which presents itself to my mind is, 
whether there appears in this case a sufficient ground 
upon which the Court can safely rely, to conclude that 
all the jury did hear what was propounded for them, 
and on their behalf, by the foreman. Now, all the jury 
were not at the time within the sight and view of the 
learned Judge, for it seems that a part were in the room 
behind ; so that we have not, in this case, the ordinary 

means 



WoOLXft. 



IN THE Fifty-seventh Year of GEORGE III. S69 

means which exist in other cases, for presuming that 1817* 
every one of the jury must have heard what was pro- — 
pounded on their behalf by their foreman. If they did aganui 
not hear it, they were not furnished with any means of 
contradiction, or signifying any dissent or qualification, 
and it cannot be considered as the verdict of all, because 
it is only their verdict if propounded by the foreman 
with the assent of all. This circumstance affords a 
distinction from all the cases which have usually come 
before the Court, because verdicts are usually given by 
the jury standing together in the view of the Judge, and 
with full opportunity of hearing every thing which is pro- 
pounded by the foreman, and of expressing their dissent^ 
if they think fit so to do. If it could be made out satis- 
factorily from the position in which the jury stood, their 
proximity to and being in view of the Judge, that ail 
heard and none dissented, it would be too much to dis- 
turb the verdict, and certainly the Court would not en- 
tertain a motion of that kind founded upon an affidavit of 
a jui7man. But the perfect evidence of all the jury 
having heard, and having the means of dissenting if any 
thing was untruly propounded on their behalf, seems to 
be wanting in this case; and therefore I would sug- 
gest for the consideration of the Court, whether, under 
the uncertainty that exists (and any uncertainty is to be 
avoided, especially in a criminal proceeding), it should 
not be allowed to the def<endant to have the advantage 
of a new trial, if he should be disposed to apply for it 

The Aiiamey^Generai said, that he apprehended the 

utmost extent to which his Lordship intended that the 

defendant should be indulged, was to be permitted to 

lay before the Court grounds for a new trial. The juky 

B b S were 
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TheKiHa 

WOOUE. 



1817* were certainly all called over, and they answered to their 
names. [Lord EUenborougk C. J. We assume that3 
All were within hearing at the time» and the rerdict was 
pronounced in such a tone of Toice^ that it must have 
been heard by all present. 

Batlet J. I understand the learned Judge who 
tried the cause entertains a doubt, whether the rerdict, 
ultimately pronounced by the foreman, was distinctly 
heard by each and every of the jurors. 

Lord Ellenborough C. J. The want of seeing them 
renders it doubtful whether they all heard what passed. 
If the Judge had seen ail the jury, it would have afibrded 
an unquestionable presumption that they all heard what 
took place. 

The Atiomey-Gtneral. The Ck)urt will expect it to 
be made out satisiactorily that the jurors did not hear. 

Lord EtXENBOROuoH C. J. The Court think they 
are precluded from the means of acquiring that know* 
ledge through an aiBdavit of any of the jurors : if they 
cannot agree in their verdict, they ought to express dissent 
at the time. But if the jurors, at the time when their ver- 
dict was delivered by the foreman, had not the means of 
hearing what was propounded for them, there is no need 
of their affidavits upon that point. If the verdict had been 
given under such circumstances as ordinarily occur, the 
Court would infer their consciousness of what was pro- 
pounded by their foreman. But die danger would be 
infinite from allowing such affidavits to be received ; and 
this has, doubtless, in former times deterred the Court 

from 
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from yielding to snch applications. I do not know that 1817. 



an application of this kind has ever been made. 

Batley J. The Court, sensible of the difficulty, felt 
that it was due to my brother Abbott himself and to the 
public, that he should make this communication. I 
agree entirely with my lord in all the observations he 
has made with reference to this case : it is peculiarly 
circumstanced ; for the jury were in such a situation as 
not all to be within view of the judge : he could not see 
them all, nor could they all see him, and as soon as 
decorum would allow^ the communication of dissent was 
made. 

J^ Attorney General then said, that if the Court, 
under all the circumstances, thought there ought to be a 
new trial, he, standing there as the officer of the crown, 
ought not to resist it 

HoLROYD J. I do not see how the Court could with 
propriety, under the circumstances stated, proceed to 
pass judgment 

The Attorney General. After the opinion expressed 
by the Court, I shall not hesitate, if the Court does not 
think it improper, to pray that a new trial may be 
granted. 

Lord Ellenborough C. J. Mr. Attorney General, 
you act as becomes you. 

The following rule was entered : — 

Bb4 6th 
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1817. 6th of Jimey THnity Term, 57 G. S- 

Rex ▼. Wooler. — Upon hearing the report of Sir 
agaimt Ckorles Ahbott^ Knight, one of the justices of this court, 

'WOOX.BB* 

It is ordered that the verdict obtained in this prosecution, 
at the sitting of nisi prius holden after the last term in 
and for the city of London^ be set aside, and a new trial 
had ; Mr. Attorney Greneral being present here in court 
and consenting. 

By the Court. 

On the following day {Saturdcy^ June 7th) Chitttf 
moved that the defendant, who was then a prisoner in 
the King^s Bench, might be brought up on a day to be 
appointed, in order to move for a rule to shew cause 
why the entry of the supposed verdict should not be 
cancelled and vacated, and why the rule for a new trial 
should not be discharged ; and he prayed that in case 
the day appointed should not be within the first four 
days, the defendant might be at liberty to move to this 
effect after the four days. 

Lord Ellenborough C. J. intimated that in the 
present position c f the business of the Court it was not 
possible to fix a day (a) ; but it was reasonable that the 
defendant should not be prejudiced by the lapse of the 
four days. 

And- now on this day {Thursday^ June 19th) the de- 
fendant appeared in Court, and moved in person, that 
the verdict said to have been given against him should 
be erased from the record of the Court, forasmuch as it 

(a) See note to the case of Offley t. Diddntp anie, p. 348. 

was 
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was in law no verdict, being wanting in that unanimity 1817. 
which is the essence of and necessary to sustain every 
verdict And in order to shew the want of unanimity, 
he tendered the affidavits of two of the jury; and took 
this distinction as it r^ards the receiving of affidavits from 
individual jurymen, that where the jury are unanimous at 
the time of the verdict given, an affidavit of any one of the 
jurors cannot be received to alter the verdict; aliter, where 
the jury do not all agree^ and the verdict is by mistake. 
And for this he cited Rex v. Simons (a), and also what was 
said by Lord Mansfield C.J. in Rex v. WoodfaU{b\ that 
<^ Where there is a doubt upon the judge's report as to 
what passed at the time of bringing in the verdict, then 
the affidavits of jurors or bystanders may be received,' 
upon a motion for a new trial." He likewise cited 
Hill V. Smithy Worcester assizes 1809, which, he said, 
afterwards came before this Court, when affidavits of 
some of the jury were received ; but this was con- 
tradicted by Jervis and Puller {amid curue\ who were 
of counsel in the cause, and stated that an affidavit from 
one of the jurors was tendered, but not received. He 
then argued upon the former authorities, that affidavits of 
jurymen were admissible in cases where a verdict had 
been recorded in which the whole had not concurred. 
And he relied on the report made by the learned judge 
who tried the cause, as shewing that degree of ambiguity 
which must induce a belief that the verdict was not 
understood, and was not unanimous. 

Abbott J. All I conceived was, that, from the par- 
ticular situation of some of the jury, they might not 

(a) Say. n. 94. 1 WU$, S29. 8, C. (6) 5 Burr. 9667. 

exactly 
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1817. exactly bear what passed, and, thinking so, I deemed it 
right to state thedrcomstanoe tothe Conrt at the earliest 
opportunity. 



TheKiMo 

agabui 
WoouB. 



Tlie defieodant here proceeded to uige the admusioii 
of his aflSdayits, and in so doings was allowed to state 
argmnidOf that the affidavit of one of the jarors deposed 
to his having contradicted the verdict at the moment the 
foreman ddiveredit; but that not being in court hisob- 
servation was not heard by the judge, although it was 
heard by a person in court, and by an officer of the 
court : and that the affidavit of one of these persons, 
which he dso tendered, corroborated that o£ the juiyman, 
for it deposed, that when the question was put to the 
juiy, and in reply thereto the foreman said guiky, the 
deponent heard the said juryman say, ^* No, I do not 
agree;" and that he spoke this so loud, that had be 
been in court at the time, the deponent believed the 
judge must have heard it 

Lord Ellenborough C. J. Although we have not 
received these affidavits, we have pamitted theur coo- 
tents to be discussed, and from any thing that appears^ 
I see no reason to aker the course which has be^Ei 
taken* 

Batlet J. I think the rule which has been pro- 
nounced is the only rule which die Court could, under 
the circumstances, have pronounced, had the affidavits 
been receivable. But great danger would be likely to 
follow from receiving affidavits of jurors after thar 
verdict has been recorded. It ought to be done with 
great caution and circumspection. But even if they 

had 
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had been received, the utmost that the Court could 1&17. 
have done would be to grant a new trial. The appU- — — 

111* 1 1 "^^ KiKO 

cation to have the verdict erased is a novel one, and, J^"^^ 
if granted, would in effect be doing what has already 
been done. For the granting of a new trial does erase 
the verdict : the form of the rule is, that the verdict be 
set aside, and a new trial granted. Then the only 
remaining object of such an application would be to 
agitate the question whether that new trial should be 
had by the old or by a new panel. On the principle 
furnished by Bex v. Perry {a\ I have no doubt that 
diere ought to be a new panel; for jurors ouglit to 
come to the trial with minds unbiassed, unprejudiced, 
and, I may iadd, unprepared, and, so far as may be^ 
without any knowledge of the &cts; and are not to 
come together again upon the same question after they 
have already been impannelled upon it; for then they 
cannot come with that free and unprejudiced mind 
which is essential to justice, and is the duty of the Court 
to provide. The Mayor (^ Doncaster v. Coe{b) is an* 
other case on which I form my ofunion. Two actions 
were brought by the same plaintiff against several de- 
fendants, upon the same right. In both, special juries 
were struck consisting of the same persons. One was 
tried, and the Court directed the verdict to be set aside, 
and the cause to abide the event of the trial of the other 
cause; and they would not allow that the second cause 
(Should be tried by the same persons, though a difierent 
panel, and discharged the jury from it, and directed a 
new panel. And it being our duty to take care that the 

(a) S r. B, 455. and BoweU^s State TritUi, Tol« izii. p* 954. 
(6) 3 Taunt, 104. 

course 
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1817. course of justioe is kept pore and even, I hold to the 
opinion above stated. 

Lord EixENBOROOGH C. J. In no instance that I 
am aware of can it arise that the same jary should be 
suffered to re-assemble to consider the same question 
after they have been mixed with the multitude. If the 
Court were to suffer that to be done^ what animad- 
versions might well be made upon it by the enlightened 
part of society ! 

The defisndant observed that he asked to have the 
verdict erased as being a nullity and improperly re- 
corded, and that he understood the granting a new trial 
was not the same thing as erasing the verdict. 

HoLROYD J. A verdict was taken and recorded, and 
it is merely on the ground of its being possible that 
some of the jury might not have heard what passed that 
the Court have granted a new trial. The necessary 
consequence is, that the verdict is set aside. The statute 
for the regulation of juries {a) only directs that the special 
jury, struck in the manner therein mentioned, shall be 
returned for the trial of the issue. There has been a 
trial, but the result b not satisfactory. The Court have 
power over the panel if the justice of the case requires 
it; and it is not contradictory to the statute to award a 
new panel. That was done in the case of The Mm/or 
qf Doncaster v. Coe (6), and it is proper in my opinion 
that it should be done in this case. 

Abbott J. The present application is to erase the 
verdict Now the Court does not proceed to order any 

(a) 5 G. 8. c. 2S* [h) 5 Taunt, 404. 

thing 



WOOLIS. 



IN THE Fifty-seventh Year of GEORGE III. S77 

tiling to be done without considering the eflect of it 18 17. 
when done, end what is the object of the application. — — 

The KiKO 
If the object of the present application be to have a jagainst 

new trial, that object is already attained, for the Court 
has pronounced a rule for a new trial ; but if there be 
an ulterior object, as it has been suggested, that the new 
trial should take place before the same persons by whom 
the former trial was had, then I think the object of the 
application ought not to be granted ; because the Court 
cannot and ought not to direct a new trial before the 
same persons. To direct a new trial before the identical 
twelve persons who constituted the former jury would, 
indeed, be out of its power ; because they were com*- 
posed partly of special and partly of common jurymen; 
and the Court has no process by which it can order the 
same twelve persons to be assembled again to rehear 
the case, and reconsider their verdict. It has been the 
invariable practice with all courts, where a new trial is 
granted, that it should be by a fresh jury. I^ there- 
fore, the object be to have a new trial generally, it is 
already granted ; if it be that the new trial should be 
before the same jury, it is as impossible as it would, 
in my judgment, be improper. It may not be unfit 
that I should take this opportunity of stating what 
my suggestion to the Court originally was. It was 
communicated to me that some mistake had occurred in 
consequence of the jury not having all heard what 
passed. I thought it possible, from the situation of some 
of the jury, that this might be the case; and this led me 
to take the first opportunity of mentioning it to the 
Court. The Court, on consideration, thought it fit 
that a verdict should not be taken, if a doubt could 
fairly be suggested whether all the jury did agree; and 

upon 
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1817. upon that the Court was pleased to grant a rul« for a 
new trial, considering this as the most favourable coarse 

ogamu for the defendant One great reason which has weighed 
with me in this proceeding was, to avoid every thing like 
a precedent for the receiving of affidavits from the jury ; 
the mischief of which I feel to be greater than I can 
express. 

Motion refused. 



Wooi.xm. 



The defendant then moved to set aside the rule hr 
granting a new trial, offering the affidavits of two by- 
standers. 

Lord Ellekborough C« J. The affidavits of by- 
standers may be received as to what passes within tbdr 
knowledge. This was, I think, so considered in a case 
firom Durham (a) ; but will the effect of these affidavits 
lead to a different conclusion ? 

The affidavits were here allowed to be read, one of 
which stated, in substance, that at the time when the 
verdict was pronounced, the foreman and only two or 
three of the jury were visible to the deponent; that he 
could not see several of the jury, and he believed that 
there were several of the jury who could neither hear 
nor. see the judge. The other stated, that when the 
jury came into court, the foreman was asked whether 
they were agreed in their verdict, who answered they 
were; but the deponent heard one of the jury say, 
^ we are not agreed," or words to that effect 

(a) See Vaite t. ZMawU, I T, JR. 11. Owen ▼. Warbwim, 1 N, it. S26. 

Lord 
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Lord Ellenborough C. J. I see nothing in these 18 17. 
affidavits against granting a new trial. 

The AUoma/^eneral said, that he did not object to 
a new trial after what had passed. If an improper ver- 
dict had been recorded, the only way to get rid of it was 
by granting a new trial, unless there be error on the 
record. If there be any mistake before the verdict is 
recorded, the jury may be sent back to reconsider it; 
but to use the words of Lord OJcCj after the verdict is 
recorded, the jury cannot retract or alter it. If the 
Court see error in &ct, they will grant a new trial; and 
so if upon the report of the judge they are not satisfied 
that the jury was agreed. 

Lord Ellenborough C. J. Let there be a 'venire 
facias de nova, and let the defendant be remanded. 



The King against The Justices of Lindset. Thttnday, 

^ June 19tb. 

AN order of removal from Messingham in lAnccin' A rule and 
^ ' . practice of the 

shire to Tickhill, in the county of York, was made court of quarter 
on the 7th of Jamiai^ last. On the 11th, Tickhitt gELye man'oisesof 
notice that they would enter and try the appeal at the ^^l^'i^^ji. 
ensuing sessions at Preston on the 21st At which ses* J[^^*^?Jl^^ce 
slons, the -appeal being called on, the respondents ap- j^^T^"^*'^^ 
plied to put off the hearing to the following sessions, on appellant to 

repoodeots, 
and that In 
cases of respited appeals the like notice is giTen, unless there be any agreement between the 
pwrties to the contrarj, are not applicable to the case of an appeal ad|jo«nied to the next ses- 
stons at the instance and for the accommodation of respondents ; and therefore where, an 
appeal haTing been so a^ioumed, the justieta dismissed it at the next sessions because the 
appellant had not gi?en notice of his intention to prosecute it at those sessions, th^ Court 
granted a maadamns to the justices to hear the same. 

account 
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181 ?• account of the absence of a material witness; and, ac- 
oordinglj, the hearing was adjourned on payment of 

omui costs of the day by the respondents. At the following 
LzMMBT. sessions (22d AprU) the parties attended, when the 
respondents objected to the hearing of the appeal, oa 
the ground that the appellants had not ffven any notice 
of their intention to prosecute and try the appeal at the 
said sessions. For the appellants it was insisted, that 
no such second notice was requisite, more especially as 
the hearing of the appeal had been adjourned at the 
instance of the respondents. The justices, however^ 
inclining to the objection, refused to hear the appeal, 
and confirmed the order, without going into the merits. 
A rule nisi was obtained by Balgiy for a .mandamus 
to the justices to receive the appeal. 

Phillippsj who shewed cause, produced an affidavit 
from the clerk of the peace, stating that by the rules 
of the sessions in all cases of appeal, not otherwise di- 
rected by law, ten days* notice, in writing is required to 
be given by the appellants to the respondents ; and that in 
cases of respited appeals the like notice is always given, 
unless there is any agreement between the parties to the 
contrary. 

Lord EiXEKBOROuoH C. J. The appeal was ad- 
journed at the instance of the respondents, who now 
require notice : but have they not in effect had notice ? 
The object of giving notice is to inform a person of that 
of which he may otherwise remain ignorant ; but a per-> 
son cannot be supposed to be ignorant of that which is 
done at his own request, and for his own convenience. 

Bayley 
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Batley J. The rule and practice of the sessions, as 1817. 
set forth in the affidavit, do not appear to me to apply to i^TKiica 
this case, but only to the common case of entering and _ agntnu - 

. , ° The Justices of 

respiting an appeal. In many cases parties enter and Limmxt. 
respite their appeals, in the first instance, as a matter of 
course^ not having fally satisfied themselves of all the 
facts of the case. Bat here the appellants were ready, 
and in a condition to try, and, but for the application of 
the respondents, would have tried their appeal : the re- 
spondents ask that it may stand over to the next sessions, 
and the Court allows it. This act of the respondents, 
in desiring to respite the appeal, is in efiect an agree- 
ment on iheir part that they will be ready to try at the 
next sessions without notice. 

Per Curiam^ 

Rule absolute. 



Moses against Compton. ^I^aoth, 

A CTION on a bill of exchange. Plea, judgment re- PWntiffmust 

jL\. 1 t> !• • 1 ■"If" intcrlocu- 

covered. Replication, md iiel record, and dies datus toiy judgment 
to bring in the record, and the Master marked the roll have a rule to 
with the usual entry of failure on non-production of the [he^Ma^ to 

Rule nisi to refer it to the Master to compute princi- ^"•* on a biU 

*^ *^ of exchaoge. 

pal and interest on the bill, upon the usual affidavit. Therefore, 

where* after a 
plea of judg- 
ment recovered, and replication ntd tiel record, the Master had marked the roll widi the 
usual entry on non-production of the recorcl ; it was neverthelen held, that a rule for i 
puting principal and interest was irr^uiar before interlocutory judgment signed. 

Vol. VL C c Lawa 
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1817* Lcctses shewed cause^ and oljected, that iaterlocutoiy 

jadgment had not been signed; and that this was es- 

^ai^ sential to entitle the plaintiff to this role. F<Mr the 
Coimoir* 

practice was, after the roll had been marked by the 

Master on the non^roduction of the reoordf to take it 

to the judgment office which was an authority to iha 

clerk of the judgments to sign interlooutoiy jadgmeoit 

In the Common Pleas, the practice so &r Taries, that a 

rule is granted to sign judgment, and this rale is the 

oflBcer's authority fi>r signing it. 

HoU in support of the rule, admitted that inter- 
locutoiy judgment had not been signed ; he relied, how- 
ever, on the Master's entry on the roll as equivalent 
Upon reference to the Master he certified the practice 
to be as Lcmes had stated it, and mentioned a late case 
of Burton t. Stanley {a)y where, after judgment upon 
demurrer, in a case which stood in the common paper, 
Bayley J. held the signing of interlocutory judgment 
to be necessary* 

Abbott !• (die only Judge in Court) considered 
that if in a case where judgment had passed on de- 
murrer, the signing of interlocutory judgment was 
necessary, dJbrUori must it be necessary in the present 
case, where no previous judgment had been given by 
the Court, but only the certificate of the Master; con- 
sequentiy the rule to refer it to the Master was pre- 
maturely obtained. But as the point had not been 
considered as clearly settled before he discharged the 
rule without costs. 

(a) Mick muh SI 0. s. 
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1617. 



Harper against Tahourdin. J^v^* 

DEBT against the defendant, being in the custody q^ An attorney, 
Mied upon a 

the Marshal of the MdrshalseOf upon a recognizance Rcogninnce of 
of baiL The defendant pleads his privilege, at the to bu pnyUege, 
time of exhibiting the bill <^ the plaintifi^ as one of the ruie^court, 
attornies of this Cknirt, that he ought to be sued by bSl. ^J^^^ 
The pkintiff replies, that the defendant, as well at the >^°8 ^"^ 
time when he entered into the recognizance as at the 
time of exhibiting the plaintiflfs bill, was an attorney of 
this Court Demurrer. Joinder. 

Curooood^ for the plaintifl^ was called upon by the 
Court to sustain the replication ; and he aif[ued, that 
the defendant by entering into this recognizance in 
violation of the rule of Court, which prohibits an at* 
tomey from becoming bail in any action depending in 
this Court (a), had waived his privilege. And it seems 
that an attorney, by entering into a bail bond, waives his 
privilege, whether sued joindy or separately. (6) The 
privilege of attornies is not a common-law privil^e^ for 
the common law knew nothing of attornies. Anciently 
no man could appear by attorney vrithool authority 
under the great seal. The statute of Merton (c) first 
gave^this power, but this was limited to courts baron ; 
afterwards, by the statute Westm. 2. {d) and other sta- 

(a) Soe niky Mich* 1654. But where an attomey is raponiible, and 
a bouiekeeper, and justificfly he is good bail. Brown ▼• Otombii 8 Mod, 35S. 
(&) How ▼. Bndgwatcr, Bamn, 1 17. 
(c) 90 H. 8, c. 10. (d) 15 Edw. 1. c. la 

C c 2 tutes. 



584 CASES IN TRINITY TERM 

1817« tutes, a general liber^ was ^yen to the parties to 

appear and prosecute or defend by attorney. But at 

againa that time attomies were not considered as oflBcers of 
Tahovediit. - ,. , » 

the Court, for the 4 H. 4. c. 18. directs mem to be put 

on the rolL 



Lord Ellekborough C J. One of the objects of 
the rule against an attorney's being bail is, to protect 
him against the importunity of his clients. If he 
violate the rule, it is in the breast of the Court to 
animadvert on such violation as they shall deem fit, 
but he does not thereby forfeit his privilege.' 

Bayley J. I think the defendant is entided to his 
privilege. He might have been effectually opposed as 
bail; and he may be liable to such penalty as the 
Court may think fit to inflict for violating their rule; 
but still he is entitled to be sued in the way in which 
all other' attomies ought to be sued. It is the pri- 
vilege of the client as well as of the attorney, and I am 
not aware of any l^al principle which, by reason of 
his having entered into this recognizance^ is to take 
away that privilege. By declaring against the' de- 
fendant as in the custody of the Marshal, the plamtifi* 
assumes that he is liable to be taken, which would pre- 
judice the privilege of the client 

Per Curiam^ 

Judgment for defendant. 

Chiily was to have argued in support of the demurrer. 
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Ansell against Waterhouse. j^'loth, 

'^FHE plaintiff declares, that whereas before and at the A dedtration, 

A ^ charging the 

time of committing the grievances, the defendant defendant, as 

, . ^ 111* proprietor of a 

was the proprietor of a common stage coach by him common stage 

used in carrying passengers from London to Manchester ^j„g pasaenJ" 

for certain hire and reward ; and so being such pro- ^^Sj^ 

prietor, the defendant heretofore received Margaret, the ^^'Sa^he'^ni!' 

wife of the plaintiff, and she became and was a passentrer ce\\ed M. A. 

'- " as a passenger 

by the said coach, to be safely and securely carried by to be safely 

carried from 

the said coach from Manchester to London for a certain m, to x. for a 

fare or reward in that behalf, and by reason thereof the and by reason 

defendant ought carefully to have conveyed or caused carefully^^ 

her to be conveyed in and by the said coach from h^J^*^"d^ 

Manchester to London. Yet the defendant, not regard- ftj.ndaot.notre- 

^ ° garding his 

inff his duty in this behalf, conducted himself so care- duty, conducted 

^ ^ ' himself so care- 

lessly, negligently, and unskilfully in the premises, that icuij* that by 

the negligence 

by and through the carelessness, negligence, unskilful- of him and his 

ness, and default of himself and his servants, and for for want of due 

want of due care and attention to his duty in that be- Son to his dui^, 

half, the said coach afterwards, and whilst the same was j!i^,!J^J^7'* 

. carrying and conveying the said Margaret as aforesaid, ^^^^^^ '^" 

and before the arrival thereof at London, was over- &c,w«sheld 

to be a declar- 

turned, by means whereof the said Margaret was greatly ation in tort, 

and, therefore, 
mjured, &C. Uiat a plea in 

Plea, in abatement, that Elizabeth Goude and fifteen other pmons 
other, persons (naming them) were joint proprietors prfetore wiSi**' 
with the defendant in the said coachj and jointly with J^^jjf^"**"** 
the defendant received the said Margaret as passenger, 
and were jointly liable with the defendant carefully to 

C c 3 convey 



WAXBftHOVtt. 



386 CASES iM TRINITY TERM 

1817* convey her, and that it was their jobt duty to carry and 
convey her ; and that if there has been any breach of 
duty whereof the plaintiff could complain, such breach 
was conunitted by them jointly with the defendant, and 
the said supposed causes of action arose from the 
breaches of contract made by them j<nntly, &c. 

Demurrer,— assigning for causes, that the plaintiff 
having declared in case and not for any bretfch of con- 
tract, it was not competent to the defendant to plead ia 
abatement the nonjoinder of the other persons named in 
the plea* Joinder. 

Bichardsonj In support of the demurrer, adverted to 
the inconvenience likely to arise if it should be holden 
that all the parties concerned in interest in the adven- 
ture must be joined as defendants, for then every action 
of this sort against a carrier must necessarily be pre- 
ceded by a bill for discovery of parties. On the other 
hand, he said, that no inconvenience would result from 
holding one of several parties liable because he might 
have contribution against the others. And although all 
should be joined, yet doubtless the plaintiff might have 
execution against one only, so that the defendant would 
in the result have no advantage from his plea in abate- 
ment. And suppose the plaintiff were to begin de novo 
joining all the parties in conformity to this plea, never- 
theless he must prove them to be jointly concerned; for 
as to this the plea would not help him. These consi- 
derations, he said, might well lead the Court to incline 
against the plea, unless they were bound down by the 
authorities. Now the authorities are various. The 
first is but a dictum^ though certainly of a very eminent 

judge. 
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judges that such a plea might be supported (a) ; and the 1817. 
case on which that dictum Is understood to have pro- 
ceeded has been shaken to the very foundation. (A) On 
the other hand, if this be assumpsU and not torf^ how 
comes it to have been decided, that a count in trover 
may be joined ? (c) or that judgment may be had against 
the third, if two have a verdict in their favour? {d) As 
to Pcncell V. Lcyton (^) and Max v. Boberts (/), which, 
perhaps, may be considered as counter-authorities, it is 
enough to say of the latter that it passed entirely upon 
the authority of the former ; and to both the observation 
applies, that the declmration did not as here charge the 
defendants as common carriers, and that it was treated 
as founded in contract^ as upon an agreement to carry, 
and a failure of the agreement* But in this declaratioi^ 
all reference to contract is carefully avoided, and the 
whole rests on his duty as a common carrier for 
hure, sounding, therefore^ entirely in tort. In WeaU v. 
Kif^ (g), the declaration was upon a bargain and war- 
ranty in a joint sale of lambs by the two defendants ; so 
that the joint contract was essential to the existence of 
the warranty, and required proof corresponding with the 
description of it. 

Chitty eontrd. This declaraticm is not according to 
the old form of declaring against a conunon carrier 
upon the custom of the realm, it does not even desig- 
nate the defendant as such, but sounds rather in con- 

(a) Per Lord JTei^on, in Buidle y. IfiZfon, 6 7. B. 575, 

(6) Per Lord EUenborcngh in Govett v. Badnidge, 5 E<ui, 69. 

(c) Dickon ▼. ajfton, S W3t. 319. 

((0 Chvett ▼. Badniige, 3 JEagtt 68. 

(e) 2N.Bep.5€5» 

(/) 2^. Bqt, 454. S. C on error, l2JEattfS9* 

(g) 12 £ati,452. 

Cc 4t tract 
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1817. tract than in tort against the defendaitt, as proprietor 



AXSCLL 



of a coach mnning for hire. It would be strange^ 
o«iimjf therefore, if the action being ammqmt the ptaantiff 
should by departing from the form of declaring in some 
particulars be able to defeat the defendant of his right 
to have oil the joint contractors made parties. But 
that this cannot be done has been long settled ; for the 
Court has pronounced, that if the action be founded in 
contract, although it be couched in the form of tort, 
the plaintiff shall not by changing the form vary the 
liability of the defendant; and, therefore, in such a case 
the defendant was permitted to plead his in&ncy.(a) 
The same principle governed tlie decision in WeaU r. 
King I and Powell "9. Layton is precisely like the pre- 
sent, being a loss occasioned by negligence arising out 
of a contract It is remarkably that even where the 
action was founded on the custom of the realm, it was 
at one time thought to be quasi ex corUradtu (6) And 
the rule is expounded clearly in a note to Cabbell v.' 
' Vaughan (c), that if an action be brought against one 
only of several persons upon a matter founded in con- 
tract, though the form of the action be case for mal- 
feasance or nonfeasance, to which the plea is noi gtdUt/^ 
yet the defendant must plead it in abatement 

Lord Ellenbokouoh C. J. This is an action against 
the defendant as a common carrier. There is not a 
single term to be found in this declaration which is not 
also to be found in the declarations habitually used until 
the modern practice was introduced of declaring as upon 

(a) Jenmngi ▼. Rundell, 8 IT. M. SS5. 

(b) Sdw. iV. P. 408. n. 7Ui edit. Dale v. H<dU 

(c) 1 Saund.^ Serjt WiUhmin cdit.» 991 d. n. (4). 

a sup- 
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a supposed contract The practice of declaring against 1817. 
common carriers on the custom of the realm is as ancient 
as the law. itself, and was uniformly adopted until some*, 
where about the time of Dale y. HcUl. Since then it 
has been usual not to declare in this form, but in con- 
tract; yet the modem use does not supersede, although 
it has supplanted the former practice of declaring in 
tort. The advantage of proceeding on the custom of 
the realm is, that the plaintiff may sue one or more of 
several tort feasors, for in tort all the parties need not 
be joined. Looking at the declaration now in question, 
I do not find one word sounding in contract ; what then 
is there to oust the plaintiff , of the benefit of declaring 
on the custom with all its consequences ? It is said the 
defendant is not charged verbatim as a common carrier 
upon the custom; but the declaration is tantamount, 
for it charges him as the proprietor of a common stage 
coach for hire, and alleges the negligence as a breach 
of duty arising out of the employment for hire and 
reward. Powell v. Layton was an action against a 
carrier by water for not safely conveying goods in a 
ship ; and the ship was neither alleged to be a common 
ship, nor the defendant to be a common carrier. The 
declaration, moreover, referred to terms of express con- 
tract ; for it alleged that the goods were to be delivered, 
all dangers and accidents of the seas and of navigation 
of whatever kind excepted ; which exception could only 
have subsisted by virtue of an express contract. But I 
consider this declaration as entirely different, as founded 
on the obligation of duty attaching to the defendant in 
his character of a common carrier ; and although the 
plaintiff might have adopted the more modern course of 
proceeding in asmmpsit^ this will not hinder his declar- 
ing 
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1817. iog rum as plaintifi used to do for oentmies before the 

caaedtDakr.HalL This, then^ beiiig in sobstmoe an 

action founded on the costom of the reahn in tor^ one 

of the ooDsequenoes which follow is^ that die pkintiflT 

har his election to proceed against all or any of die 

parties liable. Without going fhrdier into the cssegj 

whidi were much considered in Goaett t* Badtudge^ 

I think this action may be maintained against the 

defendant alone^ and, ther^re^ that the plea is ill 

pleaded. 

Batlst J. There is a broad disdncdon in personal 
actions between tort and asamqtsUf or such actions as 
arise ex contractu snd ex ddicta, which are founded npaa 
contractSf or for wrongs indq^ndendy of contracU 
And the proceedings Tsry accordingly : in astimgmtf die 
plaintiff in his declaration and proof is ccmfined to the 
veiy terms of the contract^ and can recover no damages 
for any tortbos act, farther than as it is a breach of the 
defendant's promise e:q»ess or implied ; whereas acdons 
upon the case lie for the recovery of damages for con* 
sequential wrongs, accruing from misfeasance or non« 
feasance from the negligent or wilful conduct of the 
party sued, in doing or omitting something contrary to 
the duty which the law casts iqpon him in the particular 
case. This distinction gives rise to some others ; one of 
which iS| that in assumpsit^ if the whole damages be levied 
on one of several defendants, he may sue the others for 
their contribution. But it by no means follows that the 
same may be done where the action is exddicto{a\ 
and where the injuiy may have arisen more immediately 

(a) See Merryvmther r. AuMfii 8 T. Jt. 186. 

from 
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from the wilful act of one of the parties. Now the 1817. 
present action is, as it seems to me, founded altogether 
on a misfeasance or breach of the particular duty imposed agaimi 
by law on this defendant The declaration states the 
defendant to be the proprietor of a common stage coach 
for hire and reward. It designates the coach as a com- 
mon stage coach, and the defendant as a carrier of passen- 
gers by that coach for hire. He is therefore a common 
carrier for hire. Accordingly, the declaration goes on 
to allege that he ought carefully to have conveyed his 
passengers, and then alleges for breach, that not re- 
garding his duty, he conducted himself so carelessly, that 
by his negligence, or that of his servants, the coach was 
overturned. In such a case, that the plaintiff is entitled 
to recover damages for the injury sustained there can be 
no doubt ; the occasion of it might be either the wilful or 
unskilful act of the party, a nonfeasance or misfeasance, 
and it might arise from the act of one of several pro- 
prietors. But to plead in abatement that other coach 
proprietors were jointly guilty of negligence is at least a 
novelty, and I for one never saw such a plea. The old 
pleas in abatement are confined to actions in the form 
of contract If it were necessary upon the present 
occasion to choose between conflicting cases, I should 
be disposed to adhere to Gaoett v. Badnidge ; but I 
think it is not, because the present case is distinguish- 
able from PaweU v. Layton and Max v. Boberis ; for I 
consider this action as founded entirely on a breach 
of duty cast by law on the defendant as a common 
carrier. 

Abbott J. I am of the same opinion, that the 
plaintiff is entitled to judgment; and that this decision 

will 
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ISI7, will not interfere with any of those whidi have been 
--■ dted on the other side; becsnae in thos^ although the 

qgainM declaration alleged a breach of datjr, it appeared that 
the doty arose out of a special contract^ and not out of a 
general obligation of bw. AH that I understand to have 
been decided in those cases is, that when it b in substance 
a contract, the rights of parties shall not be changed by 
the form of declaration. In the present case, howerer, 
the duty, as it seems to me, attaches entirely on the de- 
fendant from the general obligation cast on him by the 
law as a common earner. The declaration, which has 
already been very particularly commented upon, charges 
the defendant substantially and accurately as a common 
carrier. And it is clear, that a common carrier may 
be charged ex delicto. Anciendy, indeed, it was the 
only form of declaring ; it is only in modem times that 
another form has been adopted, by declaring as upon 
a special contract. The plaintiff may so declare if he 
thinks fit, but he is not obliged to do so; he may 
adhere to the ancient practice. There is nothing to 
compel a plaintiff to elect that form which may be most 
convenient to the defendant. The very notion of election 
imports that tlie plaintiff may exercise it for his own 
benefit. 

HoLROYO J. I am also of the same opinion. This 
action is founded on that which is coUateral to contract; 
for the terms of contract with a common carrier, pro- 
vided they do not vary his general responsibility, are quite 
immaterial. Let us, then, consider how this is in the 
present case. The declaration charges the defendant 
as proprietor of a common stage coach carrying pas- 
sengers from place to place for hire and reward, which 

is 
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is equivalent to charging him as a common carrier. It 1817: 
then alleges the fact of his receiving the plaintiff*s wiffe Asstti 
as a passenger^ to be safely and securely carried from ^ again^ ^. 
one place to another, and vouches the obligation cast 
on the defendant by law, not by contract. Now, ae-* 
cording to the ancient law, a common carrier is, in the 
nature of a public officer, bound to the discharge of a 
general duty; and any person who undertakes it is 
answerable as such. So innkeepers are considered in 
the same light ; and, therefore, if one who keeps a com- 
mon inn refuse to receive a traveller, or to fiiid him 
victuals or lodging, he is not only liable for damages in 
an action on the case, but may be indicted for it. And 
there have been also many indictments against them for 
extortion in cases where exorbitant prices had been 
exacted from their guests, (a) It seems to me, there- 
fore, that although the law will raise a contract with 
a common carrier to be answerable for the careful 
conveyance of his passenger, nevertheless he may be 
charged in an action upon the case for a breach of his 
duty ; and that the declaration in question is not formed 
upon the implied contract, but on the general obligation 
of law arising from the defendant's duty as a common 
carrier. Therefore the plea in abatement cannot be 
sustained. 

Judgment for the plainti£P. 

(a) fie9 C^..Jbr* (1(X Co^. ISO. ^Vm ^91* pLO. 
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1817. 

j^^2oot. The King against The Jastices of Southampton. 

ivberaanor- A RULE ms> was obtained OQ a fonner day for a 

was made on nuuidamtts to the justices of the csoooty of Souih^ 

aad Mrrad on OMpion to receive aod hear an appeal against an order 

amunu were of removal finom Bqpley to Bentworth, 

v^tad^ '^'^ ^^^ wasmadeon the 2d oiJamnmry^ and served 

^^1^^^^^ on the 7tfa« Hie sessions weie holden oa the 14th at 

"SSShddl* J'^^^^^*^* By the practice of the sessions dg^t days' 

log the aes- notke IS nccessary in order to entitle a party to have 

aiottSt by the , 

pnurtiGe of the appeal heard. The distance between the two parishes 

which leaBons 

eight days* no- is five mOes, and BeniwortA is fifteen miles from ^m- 
q^redin'mder ckesifT. No appeal was entered at the J^p^^iiy sea- 
!^^dkttt«^ sions; but at the £du^ sessicms, a regular notice having 
hu7 pe^'-*^ ^^^^ given that the appeal would be entered and prose- 
Held, that the cttted. the appellants claimed to enter and be heard 

appellant mwht '^'^ 

peas by the £nt accordingly. The ses8i<»8» conceiving that the appeal 



give noUce for, ought to have bcea entered and respited at the fimner 

and enter and , j- • j • 

try hU appeal SCSSlOttSy dlSSUSSed It. 
at, the loUow- 



ing 



Mauk shewed cause^ on the ground that the appd« 
lants were served with the order of removal in time to 
enable them to have Altered and respited their appeal 
at the Epiphany sessions, although the appeal could not 
then be heard ; the Epiphany sessions were^ therefor^ 
the next sessions with reference to the time given by 
law to appeal, although not the next as to the hearing 
of the appeal. But there is no rule which allows a 
party to let slip the next sessions, because he is not in 
time to have his appeal heard as well as entered. And 

he 
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he cited Bex ▼. Justices cf Herefordshire {a\ Bex ¥. 1817. 

Justices of Wilts {b}, and Bex v. Justices of Dorsetshire (c), -r^TlKiiia 

from which he argued, that the only point to be consi- «--^J*2Lrf 

dered waSf whether the party had reasonabk ^une to Sootbaxrok. 
enter his appeal. 

GaseleCf contrdj obsenred upon the delay created by 
the removing parish by not seryiag the order until the 
Tth, and insisted upon the unreasonableoeis of the 
argument, which would compel the appeHants to mcur 
the useless expense of going to the sessions in order to 
enter the appeal, when by the act of the respondents 
they were precluded from being heard. And die only 
reason why the Court refused a mandamus in Bex ▼• 
Justices of the West Biding of York (d) was, because the 
appellants having passed over the first sessions had also 
neglected to ^ve notice so as to be in a condition to try 
at the following sessions. 

Lord Ellenborouoh C. J. The order was made 
on the 2d and not served till the 7th ; and the sessions 
were held on the 14th. What prevented the order's 
being executed promptly? If it had been served im- 
mediately, the appellants might, for any thing that 
appears to the contrary, have gone to the first sessions 
and tried their case. The respondents having by thdr 
own act abridged the time^ it seems reasonable that the 
appellants should be allowed to the next sessions, nunc 
pro tunc^ for this purpose; for where delay has been 



(a) S 7. B. 504. (b) S Aitt, 717. 4tli tML 

(c) 15 EdU, SOa (d) Anu, toL it, 587. 



caused 
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1817* caused by one party the most favourable coDStmctioa 
should be adopted as it regards the other. 

against 
The JnataoM of 

SovnuMRov. Bayley J. It seems very fit, under the curcuni- 
stances, that tbb appeal should be heard. 

Abbott J. The effect of the delay was to prevent 
the appellants, if they had been so minded, from trying 
their appeal at the first sessions. Allowing that ai 
satisfactory reason might be given for the delay, still 
the appellants ought not to be prejudiced by it. 

HoLKOYD J. I am of the same opinion. 

Rule absolute. 



Saturday, The KiNO ogatust The Inhabitants of 

JimeSlst. "Vi 

RUSTINGTON. 



Apcnonredd. TJPON appeal, the quarter sessions for the county 

acerUfioM of Sussex confirmed an order for the removal of 

bound appren- Joseph Mitchener^ his wife, and child from the parish of 

rending in N., ^^^^0,'oen to the parish of Bustingtofij subject to the 

Smellnd dup- ©pinion of this Court upon the following case : — 

wrt^of STmi^ The pauper was included by name in a certificate 

▼ice, and on the given in the year 1768, by the parish of Bustington to 

last night of it, 

slept In Ai, bat the parish of Newhaven. While residing under this 

in the course 

ofhissenioe Certificate, he was bound apprentice to one Braom^ a 

was in the 

habit of naTi- 

gating a river, and was detained occasionally for two or three days together^ and slept at 

an inn or on board the barge in a third parish, and dept there considerably more than forty 

night sdaring hia apprenticeship, but he could not say for forty nights in any one year : 

Held, that his settlement was in R» 

lighterman 



BuSTINQTOir. 
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lighterman in NerxAaveny for seven years, and served 1817. 

under the indentm-es for the whole period of his ap- ^ ^ 

^ ^ The KiMG 

prenticeship. During the greater part of his appreit ogamst 

ticeship) and on the last night of it, the pauper slept at ants of 

Newhaven^ and in his master's house ; but in the course 

of his employment under his master, he was in the habit 

of going up and down the river Ouscy to and from 

Iiewesj in his master's barges. Upon these occasions 

he was. frequently detained by circumstances at Lewes 

for two or three days together, but not longer at any 

one time ; and when so detained, he slept either at an 

inn in the parish of St. Thomas d Becket in the clifie 

near Lewes, or on board his master's barge, while it lay 

in a part of the river which is in the same parish. He 

slept in the parish of St. Thomas d Becket in the differ 

considerably more than forty nights in the whole seven 

years, but he could not take upon himself to say that 

he slept there forty nights in any one year of the term. 

Courthopej in support of the order of sessions, argued 
that the occasional abiding of the pauper in the parish 
of St. Thomas d Becket, in the course of his service under 
the indentures, did not discharge the certificate ; for a 
certificate cannot be affected by a temporary absence for 
a particular purpose, but only by a permanent residence 
elsewhere, (a) Whereforci although the pauper slept 
upon occasional business in St. Thomas d Becket upwards 
of forty nights during the term of his apprenticeship, 
nevertheless he returned to Nemhaven under the cer- 
tificate, where he terminated his service, and never 
acquired a settlement thereby. 

(a) Hex ▼. Newmgtvnt IT,JL 3S6,, per Lord Mansfidd. Itex ▼• St. 
MicJSita, CoverUiy, 5 7, J7. 526; per Lord Kenyan^ 

Vol. VI. D d IfOyly 
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1817. JyOyly and /Zo^, contra^ argued generally that a 

tificate is discharged by a party's gaining a settlement in 
ogomMt another parish, id) Yet they did not apply this arm- 

Tbe Inhabit- ^ ^ ' ^ \\. \ 

ants of ment as shewing that the pauper's inhabitaney for 
upwards of forty days in Si. Thomas d Beekei had 
discharged the certificate, so as to leave the pariah of 
Newhaven unprotected by it upon his return to that 
parish ; but they insisted on the authority of Bex v. Spoi-- 
land{b\ that he was settled in SL Thomas d Bedet^ to 
which the certificate did not extend. And his return to 
Newhaven would no more prevent the operation of that 
settlement, than i^ instead of returning thither, be had 
gone to an extra-parochial place, which, for this purposie^ 
Nexhaven might be considered, and had there ended 
his apprenticeship. 

Lord Ellenborouoh C. J. Had it not been for the 
certificate the settlement would have been at Newhccven^ 
because that is the parish where the apprentice slept 
the last night of his service. The certificate prevents 
this ; but why is that to place a third parish in a worse 
situation? There was nothing like a permanent resi- 
dence in St. Thomas h Beckett to constitute an abandon* 
ment of the certificate. 

Bayley J. The law on this branch of settlement is, 
that an apprentice is settled in the parish where he 
sleeps the last night of his apprenticeship, if he has slept 
there altogether during the year for forty nights. Ac- 
cording to that law, the pauper would have been settled 
in Newhaven were it not for the certificate. How, then, 
is the certificate, which is in the nature of a private bar- 
gain between two parishes, to vary the case as it regards a 

(b) Rat ▼. Great TorringUnh Burr, S. C. 42S. {b) J^rr. & C. 5S7. 

third 
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third parish, and in the present instance to throw a 1817. 

charge on Si. Thomas d Beckett which otherwise they 

would not have to bear ? In Rex v. Great Torrinston* agningt 

^ The InhabiU 

the certi6cate was completely discharged by a settlement ants of 
gained in another parish by apprenticeship ; but when 
was this certificate discharged ? 

Abbott J. The decision in Rex v. Spotland certainly 
gives colour to the argument of to-day, which would 
maintain that a settlement was acquired in the parish of 
St. Thomcis a Beckett for the two cases are in circum- 
stances very similar. The facts of that case were these : 
the pauper was bound apprentice to a certificated man, 
from Middleton to Castleian^ and served his master in 
Castleton for some years, and then removed with him to 
Spatiandi where he served forty days, and then married ; 
from which time» till the expiration of his apprentice- 
ship, which was more than half a year, he worked with 
bis master in Spatiandi but lodged with his wife in 
Castleton. And the Court held, that although the cer- 
tificate still subsisted, yet that he had gained a settle- 
ment in Spotlandj for that the 12 Ann. c. 18. 5.2. only 
says, that an apprentice shall not gain a settlement in 
the parish to which his master was certificated. But I 
cannot help thinking that the Court were under some 
misapprehension of the terms of the statute; for it also 
says, '* that the apprentice shall have his settlement in 
such parish, as if he had not been bound apprentice to 
such certificated person.'* 

HoLROYD J. The argument against the order of 
sessions would place a third parish in a worse situation 
than if a certificate had not existed. 

Order confirmed. 
Dd 2 
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^^ili The King against The Inhabitants of St. Mary, 

Leicester^ 

^pt^^by RY a rate made on the 27th June 1816, for the relief 
TOnL^from*«te ®^**^® P^** ^^ ^^' ^^^9 '^^ Leicester, the company 

in respect of of proprietors of the Leiccsta-shire and Northamptonskire 

theTftloeofthe '^ ^ ^ /^ 

lands increased canal Were rated at 1500^ for their canal. towins>-paths. 

fcy the tolls. 

ToUa ptfTie toll-house, tonnage dues or rates, and charged with the 
not ntesble to 
the poor's rate, su 01 of 225/. towards the said rate. On appeal, the 

sessions for the borough of Leicester amended the rate 
as hereafter stated, subject to the opinion of this Court 
on a case, which stated the making of the rate as 
above, and that by an act SS G. S. intituled << An act for 
making and maintaining a navigation from the town of 
Leicester to communicate with the river Nen^ in or near 
the town of Northampton^ and also a certain collateral 
cut from the said navigation," the said company were 
incorporated by the name and style of " The Company 
of Proprietors of the Leicestershire and Northampton* 
shire Union Canal," and were empowered to make, 
complete, and maintain the said canal, and to take cer- 
tain rates for tonnage and wharfage for all goods carried 
or conveyed on the said canal, or collateral cat; and by 
section 50. it is enacted, that, in respect of the lands 
to be purchased for the use df the said ikndefrtaking, the 
said company of proprietors, and their successors, shall 
bear and pay land-tax and all parothi^l taxes, equally 
and proportionably with oth^r Itftids In the parishes or 
townships where the same 'shall b^ tesprictStely situate, 

the 
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the same to be considered as land after the same shall 
be cut| and to be estimated according to the mean value 
of the lands lying on each side thereof;" and by section 
106. it is enacted, <^ That the said navigation canal, 
or collateral cut, or any of the works whatsoever to be 
made by virtue of this act, shall not be subject to the 
control, direction, survey, or order of any commission 
of sewers, or to any law or statute relating to sewers 
whatsoever ; and the said company of proprietors shall 
and may, from time to time hereafter, be rated and 
charged to all parliamentary and parochial taxes, rates, 
and assessments, for or on account of any lands or 
grounds to be purchased or taken, or of any warehouses 
or other buildings to be erected by them in pursuance 
of this act, in the same proportions as other landsy grounds^ 
and buildings^ adjoining to ' or h/ing near the same^ are or 
shall be rated or charged^ The company have a toll- 
house in the said parish of Saint Mary^ at which part 
of the rates and tolls of the canal, to a considerable 
amount, are collected and received ; and they were rated 
for their rates and tolls becoming due and payable in 
the said parish at 225^., being at the rate of Ss. in the 
pound on the sum of 1500/., the amount of the rates 
and tolls becqming due and payable in the said parish. 
The sessions amended the rate, by reducing it to 
20/. 65. 8^-, b^ing the value of the lands and buildings 
belonging to the company in the said parish, in pro- 
portion to the lands and buildings adjoining, exclusive 
of the tolls ; in which proportion the company had been 
4iniformly rated from the passing of the act, till the rate 
in question. The question was. Whether, by the said 
act, the tolls of thjs ^id. navigation are exempt from the 
payment of the poor's rates. If they are, die order of 
D d S sessions 



1817. 

The KiKa 

against 

The InhabiU 

anuof 
St. Mart, 
Lkicistxe. 
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1817- contract, and that the possession should be restored, the 

-^ ^ pauper consenting to take back 14/^ part of the S4eL he 

agahut bad paid, and Blagg retaining the remaining 202» The 
Tli6 Inhabit" 
ante of court of sessions quashed the order of removal, oa the 

BxMvinoTov. ground that the pauper had gained a settlement in 

Edingleyy by a residence for more than forty days upon 

the estate he had so agreed to purchase, and as equitable 

owner thereof. If the Court shall be of opinion that 

sudi residence did confer a setdement in Edingtey^ 

the order of sessions to be confirmed ; if not, to be 

quashed* 

Scarlett and Dentnan, in support of the order of 
sessions, argued that there was a sufficient interest in the 
pauper, coupled with a residence for forty days, to confer 
a settlement ; for there was possession and part pay*-^ 
ment of the purchase-money, that is, a part performance 
of the agreement, upon which a court of equity would 
have decreed performance, (a) But an equitable in- 
terest is sufficient to confer a setdement ; for the rule is 
laid down, "that if a party has clearly an equitable 
estate, which would be perfected in him by the inter- 
vention of a court of equity, he shall not be removed 
from it" (b) 

I^olan and Balgfs^, contra^ did not controvert the rule 
as laid down, but they relied on the case from which that 
rule was taken, as an authority to shew that a settle- 
ment was not acquired in Edingleyi for it appeare from 
that case that an equitable interest capable of coqferripg a 
settlement, must be such as will clearly entitle the parly to 

(a) iMcon ▼• Merims, 5 Atk. 1 . 

(6) Rex V. Standofi, aiUe, vol. ii. 4(>8.f per Le Bhnc J. 

a decree 
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a decree for a specific performance. It is not every con- 
tract injkrif under which money may have passed, that 
will give this right; nor are a bare remedy in equity, and 
am equitable interest such as will confer a settlement, con- 
vertible terms; it should seem that an equitable estate (a) 
not merely an equitable right (£), is required for this pur- 
pose. Now, in this case, a part only of the purchase- 
money was paid, and although there was possession, the 
contract was still in fieri ; and the purchaser abandoned 
it before he had either jus in re or jtis ad rem. If he 
had been able and willing to pay the residue, and had 
sought to complete the purchase, perhaps it might have 
been different 



1817, 

The Kivo 

againU 

The IchabiW 

ants of 

LOMQ 
BlHlflMGtOlb 



Lord Ellenborough C. J. I own that my mind was 
under an impression that a settlement was gained, until I 
beard the argument that has been last addressed to us. 
The question arises upon the construction of an act of 
parliament, which is couched in negative terms ; the act 
prescribes, that no person shall be deemed to acquire 
any settlement in any parish or place by virtue of any 
purchase of any estate or interest in such parish or 
place, whereof the consideration for such purchase doth 
not amount to the sum of 30/. bondjide paid, for any 
longer time than such person shall inhabit in such 
estate, {c) There is no question about the amount. 
The question is, whether there was any purchase; it is 
argued that there was none. What, then, is the mean- 
ing of this word purchase ? In point of law, I should 
say, in general, that there is no purchase until the con- 
sideration is paid or provided for. Yet, in equity, it is 



(a) Hex V. Painnmchf Burr, S, C. 783. 
(ft) Hex V. 2^<frth Curry, Cold, 157. 
(c) See9G.l. c. 7. s.5. 



said. 
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1817. Kkidf there may |be that which amounts to a pnrdiasey 

although the consideration be not paid. Granting that 

against there may be ; yet at least one should expect an ofier or 

The inhabit- f ^ 

anu of readiness to pay the purchase-money. In a case like 
BiNHuioToir. the present, it may be that a court of equity would not in- 
terfere. And is the court of quarter sessions to sit and 
hear argued matters of doubtful equity? Here was bat a 
part payment, the purchaser might not be able or will- 
ing to pay the remainder. I cannot, therefore, pro- 
nounce that this was any thing like a clear equitable 
interest ; and if not, it does not appear to me that it 
was a purchase within the meaning of the act. 



Baylev J. I am of the same opinion, tliat this was 
not a purchase within the meaning of the act. Before 
the passing of this statute, the amount of the purchase- 
money was immaterial. The language of the statute is» 
<< estate or interest." Now, here, can it be predicated 
of this bargain that the pauper purchased any ** estate or 
interest?" The bargain was not for the purchase of 
part of an estate, but of the whole, for 154/. He pays a 
part only. Could he be entitled to the estate, or to go 
to a court of equity to compel a conveyance, unless he 
had paid, or at least was ready to pay, the whole ? I 
should think not ; but it is enough if it be a doubtful 
question. I am of opinion, therefore, that this case 
does not fall within the words of the statute. The 
court of quarter sessions may look at plain cases of 
equitable title, but surely are not to be distracted by dis- 
cussing matters of doubtful equity. 



Abboit J. I am also of opinion that the pauper 
caunot be considered as the purchaser of an estate or 

interest 
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interest within the meaning of the statute. It is clear, 1817. 

that he had not the legal estate ; but it is said, that an ^ „ 

. . ^* ^'*° 

equitable interest is sufficient Where the entire pur- against 

* . . The Inhabit- 

chase-money has been paid, a court of equity will con- ants of 
sider the vendor as a trustee for the purchaser ; but Bskmimoton. 
here not a fourth part of the purchase-money was paid. 
Until more was done, the seller, as it seems to me, 
could not be considered as a trustee for the buyer. All 
that the buyer had acquired was a right, on doing some- 
thing more himself, to call on the vendor for perform- 
ance; which, however, he abandoned. 



^ HoLROTD J. I have had some difficulty as to whe- 
ther this might not be considered as a purchase within the 
words of the statute. There was an agreement on the 
one part to buy, and on the other to sell, and a part 
performance. I have doubted whether that did not 
amount to a purchase within the meaning of the act- 
In one sense, perhaps, it may be considered as a pur- 
chase; although in common parlance it is not a purchase 
until paid for. Upon further consideration, however, 
I think the act requires, in order to constitute it a pur- 
chase, that the entire consideration should be paid, or 
at least should be ready to be satisfied. Here, although 
more than the sum of SO/, was paid, yet the whole con- 
sideration was neither paid nor provided for. And it 
seems to me that the party would not Ix: entitled to have 
his purchase completed until this was done* The act, I 
think, speaks of a purchase as of a matter where the 
consideration is settled. This view of the case removes 
my difficulty, and I am satisfied the case does not come 
within the statute. 

Order quashed. 
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j«,ir2irt. "^^^ ^^NG against The Inhabitants of Great 

Salkeld. 

A bMtard born /^N appeal, the quarter sessions confirmed an order 

in Z., pending V^ '^'^ ^ 

an order of r»- for the removal of Lancelot Walker^ otherwise 

mother from S. Nicholson^ his wife and children, from the township of 
iJLfiftCTi)^ Morlandj in the county of Westmorland^ to the parish 
heldto^belJu ^'^^^ Salkeld^ in the county of Cumberland^ subject to 
tied in &, and ^g opinion of this Court on the following case : — 

rebefgiTento '^ ° 

him by the , The pauper had not eained a settlement by any act of 

parish officera . . . 

of the parish his own. His mother, Catherine Nicholson^ was bom in 
birth setUe- the parish of Bongate^ in Westmorland. About forty 

meutofthe i_ .1 i_ • • 1 j 

mother, was years ago, she then bemg a smgle woman, and pregnant 

it^^mpti'S" ^^* *« P^^P^**' ^*s removed by order of two justices 
under the cir-' f q^^^ ^^^y ^^ JUmther, in Westmorland. Lovo- 

cumtUncet of ' 

iM lettlement /^ appealed, and the order was confirmed at sessions, 
but on a case stated was quashed by this Court {a) 
While the appeal was depending, and before the decision 
of this Court, the said Catherine was delivered of the 
pauper in Lowther^ he being a bastard. Soon after the 
order had been quashed in this Court, the mother returned 
to Great Salkeld^ and was removed from thence into the 
parish otBongate^ whether by an order of removal or not 
did not appear; and the parish officers of that parish 
received her, and agreed to maintain her, and said she 
must nurse her child, who was then at the breasL 
When the pauper was between six and seven years of 
age, and was residing with his aunt, Ann Nicholson^ at 

(rt) See Bex v. LotvlftcTf Burr. S. C. 674. 

Great 
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Great Salkeld, the mother then being absent in service^ 
the overseer of Bongate came over to Great Salkeldy and 
paid the aunt some arrears of parish relief then due to 
her for the maintenance of the child ; and said, that as 
the child was then so old it might begin to earn some- 
thing for itself by driving cows, and that he would take 
it away for that purpose. Upon the aunt's grieving to 
part with the boy, he threatened to diminish the weekly 
allowance of parish relief^ if she would not permit him 
to take the boy from her. 

The question for the opinion of the Court is, Whe- 
ther, under the circumstances stated, the order of re- 
moval was properly confirmed. 
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Scarlett BXid Lambf in support of the order of sessions, 
relied on WoocTs case (a), and several other authorities. 

Cowieney^ contrdj argued that here was a clear settle- 
ment of the pauper in Bongate by acquiescence for forty 
years, and adoption on the part of that parish, which 
was the mother's settlement. 

Lord Ellenborough C. J. The birth settlement of 
the pauper, though in fact born at lAmther^ was in Great 
Salkclds for there he was in judgment of law born ; be- 
cause the order of removal being vacated, the mother's 
right to be in Lowther was void ab initio. 

Bayley J. I am entirely of the same opinion. If 
the circumstances were sufficient to rftise a presumfytrdn 



(a) Salk.l^X. 
Cotton, Ibid. 532. 



MtAch Waltkam ▼. Pmim, Ibid, 474. Wettbury ▼. 
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of the pauper's settlement being in BongcUey it was for 
the sessions, and is not for this Court, to draw that con- 
clusion. But I cannot see any ground for such a pre* 
sumption. The pauper being a bastard, and not having 
gained any settlement of his own, his birth-place is 
primd facie the place of his settlement. Jjondher was, in 
fact, his birth-place, but that happened by the wrongful 
removal of his mother, as it afterwards turned out, from 
Great SaUceld. Therefor^ it would be great injustice 
on the township of Morland^ if by this removal it were , 
prevented from removing to Gre<U Salkeld^ the real 
place of his birth. For, in contemplation of law, the 
child shall be deemed to be bom in that parish whence 
the mother was improperly removed, if it be bom 
during the suspension of the order, of removal by ap- 
peal, and the order be finally vacated. And this is 
upon the principle that no one shall take advantage of 
his own wrong. 



Abbott J. I am also of opinion that this pauper 
must be considered as born in Great Salkeld. An ille-> 
gitiraate child is, os it cannot derive a settlement from 
its parents, in the first instance settled where born ; but 
where the mother is improperly removed, the law says, 
that the parish whence the removal was made, and where 
but for this the child would have been born, is to be 
considered as the place of birth. 



HoLROTD J. I am of the same opinion. In con- 
sideration of law it is exactly the same as if the child 
had been actually bom in Great Salkeld. 

Order confirmed. 



IN THE Fifty-seventh Year of GEORGE III. 




The King against The Inhabitants of Saint Saturday, 
Andrew, Holborn, (Saffron Hill, Mid- ""* 

DLESEX.) 

UPON appeal, the quarter sessions for the county of Where a parish 
1 #. 1 t r. ^"^ divided 

Gloucester connrmed an order for the removal or into two 
Ma/y Aldridge and her child from the parish of Patns" £, and M.^ 
wick to the parish of Si. Andrew, Holborn, Saffron Hill, ^ahiuSS 
subject to the opinion of this CJourt upon the following ^^o^^Vrom 
case : — *'"* *° '''® 

other, and a 

The divisions of St, Andrew, Holborn, Saffron Hill, woman, who 

•^ wassetUedin 

Middlesex, and of St. Andrew, Holborn, London, al- Jf..wa»re. 

- . , . , .11 moved from a 

though divisions of the same parish, have separate over- third parish to 

seers, make separate rates, try appeals on mutual orders remo^a/du ^ 

of removal, and, as far as concerns Uie maintenance of "^|^ ^^j^/ 

the poor, are in all respects separate districts. Pending. u*^n^^*!|^ 

an appeal upon an order removing the pauper as a and pending 

single woman with child, from Pains^ick to St. Andrew, woman was de- 
livered in L. of 
Holborn, London, she was delivered of the child in the a bastard child, 

1 i> • mi • 1 n 1 • and afterwards 

latter district. The judgment of the quarter sessions the woman and 

on the appeal was against Painsnsoiclc, for misdirection j^g ^„ J^^ 

of the order of removal, and Painsmick accordingly took ^e^removlnff^ 

back both the mother and child from the district of St. pa"sh» were re- 
moved by order 

Andrew, Holborn, London, and removed them by a fresh to M- •• Held, 

m ' ' ^ that the child's 

order to the now appellant district of St. Andrew, HoU settlement waa 

, not in M»t but 

bom. Saffron HiU. The settlement of the mother is in the removiog 
admitted to be in the appellant district, and the only 
question for the opinion of the Court is, Whether the 
same district is also the place of the child's settlement 

'Nolan 
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Nolan and W* E. Taunton^ in support of the order of 
sessions, did not dispute the general principle laid down 
in the preceding case, as to the settlement of a bastard 
born pending an appeal against an order removing the 
mother, which is afterwards quashed ; but they said that 
this principle only applied to cases where the order is 
quashed upon the merits. Now, in the present 099^; ^f 
order was quashed for want of form, that is^ for its mis- 
direction to the wrong district, and therefore was like the 
case where an order of removal is suspended; in wbidi. 
case the law provides (a), that if the woman is dQliyereil 
during such suspension, the child shall be deeiiiied to be , 
settled in the parish in which was the legal settlement of* 
the mother at the time of her delivery. 



But per Curiam. The statute has no regard .to orders 
of removal improperly made, so as to give them a^l^ind of 
floating existence until the blander is cured by a fresh 
order. The order in question to the wrong di^^ipj^^ 
the same as if it had been directed to a wrong parish- 
Order quashed as to the child. 



(a) SUA. S5 G. 5. c. 101. t.G, 



'-;t->/> 



.. " •» •. '' 
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Good against Wilks. ifednaday, 

^ June 25th. 

'^PHE defendant was arrested upon an altacliment for Ann/M«attach- 

JL 1 /. ment lies for 

non*paynient of money, pursuant to a rule of court nonpayment 
founded upon an award. Two days before the return suanttoamle 
of the writ, he requested the plaintiff's attorney to suffer ^^"^awwi, 
him to go at large until the morrow, in order that he "^^^J^^^' 
misht obtain security for the money. The attorney con- »"ffe™<l ^ 8® 

" . . . at large upon 

sented, upon the defendant's giving an undertaking in the original 
writing to return into custody within the time proposed, upon terms 
On the morrow the agreement was renewed for another failed to com« 
day, but at the expiration of that time the defendant ^ ^ ^ * 
absconded. 



Marryat obtained a rule nisi for an alias writ of 
attachment* 

Scarlett^ Gumey^ and HoU^ who shewed cause, con- 
tended that an attachment against the person for non- 
payment of a debt, was in the nature of final process 
upon which the party has not a day in Court ; it was, 
therefore, analogous to a capias ad satisfaciendum. But 
if a plaintiff, having the defendant in execution upon a 
ca, sa.y permit him to go at large, although it be on 
terms which are not afterwards complied with, — as upon 
an undertaking to render himself on a given day if he 
do not in the mean time pay the debt (a), or to pay the 

(a) Clxrke v. dement, 6 T. R, 525. 

Vol. VL E e debt 
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I^jL7f <]ebt at a future time (/i), and on failure to be liable to 

"—^ be taken again in execution (J), — yet the plaintiff cannot 

against TcsoTt to the judgment, or again charge the defendant's 
Wiucs. 

person in execution. 

Bayley J. This case is different from the cas^ ^a 
capias ^d saliffacicndam ; for here the writ is not ohiy 
to procure satisfaction to the party, but also to satisfy 
the Court for the contempt. 

Hot](.ROYi) J* In the cases cited the debt was con- 
sidered as satisfied, by the plaintiff having had bis 
debtor once in custody in execution ; but tb^ fouudatipQ 
qithU proceeding i^ the contempt of Court; the prin- 
ciple of lnw, therefore, which governed those cases does 
not apply. Indeed, those cases wore considered so 
strong, that the legislature (c) interposed in favour of 
the creditor, and provided that, although he had con- 
Sfented to the dischaige of his debtor, he should not Jose 
the benefit of his judgment altogether, but.migti^ bf^ve 
execution against the land or goods. 

^ule ab9ol^te. 

(a) Tanner ▼. JJague, 7 T, Jf. 420. 

{k) J^Oukbmm n BtipaH, fi JEbif » 940. 

(jc) 41 (7. 3. c. 64. s, I.a^ut this act hfs expired. , 
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White against Givens. wedn^day, 

^^ June 25th. 

IN debt oti bond, in the penal sum of 4000/., con- Where defend. 
^ . . , **** ** under 

ditiohed to pay 2000/., the plaintiff filed his declar- terms to plead 
atiOn on the 25 th oTMat/. The defendant obtained an must plead 
order for time to plead, on the usual terms of pleading helntJa^bond 
issuably, and taking short notice of trial for the ad- •by^.^nd|'«fter 
joiimed sittings after Easier term, and pleaded that only ^*^"cmf ^elT* 
50/. were due on the bond, as to which a set-off. Re- cannot strike it 

out and plead 

plication, that at the commencement of the suit more was the general 

issue^ althoufl^ 

due on the bond than 50/., to wit, the said sum of 4000/. he has not been 
The plaintiff added the similiter^ and delivered the paper by his plea, 
book on 27th May, with notice of trial for the adjourned 
sittings on the Slst. On the 28tb, defendant's attorney 
returned the paper book, with notice that he had struck 
out the similiter^ a)id filed a demurrer to the replication. 
On the 7th of June^ the plaintiff joined in demurrer, 
and 4elivered the demurrer book with the usual rule ; 
at the expiration of which the defendant's attorney 
returned the demurrer book, with notice that he had 
struck out the special plea, and pleaded the general 
issue ofnon estfacium. On the 12th of June the plain- 
tiff signed judgment for not returning the demurrer 
book. A rule nisi was obtained for setting aside the 
judgment for irregularity, on the ground that the de- 
fendant, not having been ruled to abide by his plea, was 
at liberty to pursue the course above stated. 

Campbell^ who shewed cause, denied the necessity of 
ruling the defendant to abide by his plea, in order to 

Ee 2 fix 
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1817. fix him to it, where he was under terms to plead 
issuably. 



Whit« 
against 

GlVKVt. 



E. Lawes% confrd^ insisted that the defendant had 
complied with the terms, by pleading an issuable plea, 
and might, as in ordinary cases, strike out the special 
plea and plead the general issue, where he had not been 
ruled to abide by his plea, 

But^^ Curiam. The meaning of the undertaking 
was, that the defendant should bondjlde plead the plea 
on tvhich he rested his defence, and should adhere to it 
Here the defendant, by striking out the plea which he 
first pleaded, acknowledged that it was false.' After that 
k was not competent to him to plead ano^er issuable 
plea, and thus prevent the plaintiff from trying the 
cause and having judgment, as he would have been 
entitled to if time for pleading had not been given. 

Rule discharged with costs.' 
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PRINCIPAL MATTERS. 



ABATEMENT. 

See Plb;aping, 2. 6. Indictment. 
Practice, 9. 



ABMINISTKATOB. 

See Co«xs> S. 

AFFIDAVIT. 

1. Affidavit to hold to bail, stating 
that defendant was indebted to 
plaintiffs in 130^. and upwards, 
for work and labour done, and 
for paper found by plaintiffs and 
their servants, in and about the 
printing of a certain book of de- 
fendant, and at his request, was 
held to be suftctent to sheir that 
the work was done, and the ma- 
terials found for the defendant, 
and at his instance. Gale and 
Another v. Leckie, E, 57 G. 3. 

Page 228 

2. The intituling of an affidavit, by 
describing the plaintiff a " gent., 
one, &c.," the plaintiff not being 

' an attorney, does not vitiate the 



affidi^vit, but the description may 
be rejected as surplusage. Reeves 
v. Crup^ £' 57 G. 3. Page 274 
3* The affidavits of individual jurors 
to impugn a verdict recorded, on 
the ground that it was not given 
with their assent, are not re- 
ceivable ; but the affidavits of by- 
standers as to what passed withm 
their knowledge, touching the de- 
livery of the verdict, and dissent 
of some of the jury at the time^ 
are admissible ; and if the Court 
see reason to think that some of 
the jury may not have heard what 
passed at the time of delivering 
the verdict by the foreman, they 
will direct a new trial, and will not, 
at defendant's request, merely 
vacate the verdict, in order that 
it may be tried by the same panel, 
as if DO trial had taken place. 
Rex V. Wooler, T. 57 G.S. SG6 



AMENDMENT. 
See Practice, 1. 

Ee S 
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AWARDS. 



BAIL. 



APPEAL. 

See Sessions. 

APPRENTICE. 

See SKXrLEMENT. 

ARREST. 
See PutviLEGE. Sheriff. 

ASSUMPSIT. 
See Momrr had and received. 

ATTORNEY, 

An Btttftney sued upon a recog- 
nizance of bail, is entitled to his 
privilege, although, by rule of 
court, an attorney h prohibited 
frob ben^ bail. Harper v. 2a- 
hourdm, T. 57 G. S. Page 383 



AWARDS. 

1. Where, by deed of arbitration» 
dated Ut of June, the arbitrators 
were to make their award on or 
before ^he 1st of October^ with 
power, in case they should not 
a^ee in making their award 
wubin the time, to appoint an 
umpire, and his award to be 
binding, so as it be made within 
six months after the date of his 
appomtment, and the arbitrators 
appointed an umpire within the 
time allowed to them^ who made 
his umpirage within six calendar^ 
but not witolo six lunar months, 
of h^ appointment: Ifeld^ that 
the umpirage was ill made. In 
the matter ^ Swin/brd and Horn^ 

2. Award that the sum of 230^. is 
due Croin defendants to plaintifTss^ 
an4 tjhat out of said aura defend* 



aoU should pfij to arbitrators 93/*, 
being the expenses of preparing 
the agreeiiient of reference c^i^a 
their award, and for their charge, 
trouble, and attendancci,. on thje 
reference and arbiuatipn^ aod 
certain costs, which tl\ey award 
to be paid to solicitor of plaintifis, 
in respect of certain actions men- 
tioned in the tgfeenieot of re- 
ference, leaving the sum of 136/., 
which they award to be paid to 
plaintiffs: Held, that the award 
was void for uncertainty, in di- 
recting a sum in gross to be paid 
to the arbitrators for the objects 
above mentioned, without speci- 
fying the particular sum to be 
appropriated to each object. Ro^ 
binson and Another v. Henderson 
and Others, E. 57 G. 3. 

Page 276 

BAIL. 

See Practice, 10. 15. 

After the bankruptcy of defendant, 
plaintiff may sue out a co. sa.; 
and proceed under it to fix the 
bail; therefore where ca. sa. 
issued 1st of Mai/ 1816, returned 
noH est inventus on the X9th ; on 
22d, scLJa. against t|)e bail, an4 
nihil returned ; on 14th pf Jutica 
alias sci.fa.y returnable SOth, anq 
nih'd returned ; pn 3d Jujiy rule 
given to hail to ypnc^ar; and oa 
9th judgment ^m' Jf fault of ap- 
pearancu ; q\\ liiJd af Fclfrunr^^ 
IS16, commUsiun of bai^krupt 
issue(;l against defendajitt ^Q-; 
clared bankrupt on llth M&rch, 
who j^urrcJHli ltd to,ctjnjnji#i=ion 
28th 4ixilI iijjdi M<iT^i^ and oi^ 
27th Afril liad fiirlher pmc 
allowed t^ finhU luH u^i^i^lnnUan^ 
till 2SU; M(igi H^ltl,, fi\ni i)\^ 
proc^eduigs ii^^afnoL tji}^ iml were 

ruptcy {\{' dereiiibyt,, a^j]^ j>i;a^^ 
ceedings under [r; Jfor |he rssumg 



BANKRUPT. 



BILLS OF EXCHANGE. 41& 



of the ctt. ytf.'^Firas good notice to 
the 'bftll,iwho are riot restraitted 
by 5 0.'2. t. 30. s. 15:, irWch frees 
the bankrapt fVoiti arliest by any 
of hft credhors dtirhig the time 
ctf' hift examination. Payne v. 
Spender^ E. 57 G. 3. Page 231 

BANKRUPT. 

. S^ ^A)^. Practice, 15. 

An tesignitaent by bankers, then in 
failing circumstances, and who 
had stopped payment, of all their 
estate and effects to trustees for 
the benefit of their creditors, is 
an act of bankruptcy, although 
the assignment be made merely 
for the purpose of making an act 
of bankruptcy ; and a commission 
sued thereon is good, although 
the affidavit to found it be made 
prior to the date of the assign- 
ment, if the commission be sealed 
after that date. Bankers' notes 
payable on demand, held by a 
creditor of the bankers, if not 
sufficieni before demand made to 
constitute a good petitioning cre- 
ditor's debt, do not extinguish 
(he prior dt?bt due fiam the 
bankers. Cash and ni>tes de- 
livered ovVji' by the parrncrs of a 
tottiif ry ba^ik/ bemg at the time 
in fatting circumstances, and hav- 
ing ^d^pendod piijmimt, find who 
a^'fcw d(iyjs dftenvards became 
bankvupt.^t to a partner of a Lof?- 
rfdrt barikirtg-ht^i3SL\ their cor- 
rcsportUents, ^ho had comedoitn 
for tfi4 alleged object of render- 
fngthem ftssi^tUnce, part of which 
notes and push ^m delivered upon 
the faitk thut assistance would be 
giien, nnd the other part without 
any such expt'ctaUau, wtteheld 
to be rci^oVGrablt by tlie Sas^g- 
ij^es of llje ba'nkfupti!, ai; money 
h^d und receiTed, ahhoKj^'h 'there' 
waA' no IdfttL at tbe'tirtu of de- 



livery of giving an undue pre- 
ference, and Jia cofttfeteplation of 
an act of bankruptcy. Simpson 
and Others v. Sikes and Otners, 

E. 51 G. 3. Page 295 

BARON AND FEME. 
See Husband and Wife. 

BILLS OF EXCHANGkE- 
See Pleading, 4. Practice, 16. 

1. A presentment of a bill of ex- 
change at the baqkiDig-bDiise 
where payable, after banking- 
hours, is sufficient, if a person be 
stationed at the banking-house, 
and return for answer no ord^s. 
GameU v. Woodcock, H. 57 G. 3, 

44f 

2. Plaintiff declared that J. T.^ qn 
22d February 18 1 6, made his bill 
of exchange, and thereby re* 
quired defendant, four months 
after date, to pay at Messrs. F. 
and Co. Lombard Street, &c. On 
demurrer, assigning for cause 
that the bill was payable four 
months after date, but tio date 
was assigned to the bill, and that 
the non-payment by Messrs. F. 
as well as by defendant, was not 
negatived : Held, that the de- 
claration was well, for it shall be 
intended that it was dated on the 
day when it was made, and the 
bill did not purport that Messrs. 

F. would pay. Giles and An- 
other V. Bourne, H. 57 G. 5. ^^ 

3. A bill of exchange was drawn 
by mistake, as dated' on the c6r- 
responding day of the preceding 
month, instead of the day when 
drawn, and carried by the payee 
to defendant fbr acceptance, who 
accepted it, noticing the mistake ; 
afterwards the payee, upon com- 
munication with the drawer, al- 
tered the date to the day When 

E e 4f drawn, 



i^p 



.¥Q^9e 



^ .drix^t^i and acc|uabfjQd,4fi(ff)4*"t 

^^-j^VkK u'jjrtt be liad appe^, who ap- 

' jiriived (he siamtr ; befai*e th^ bill 

^^Hs ncgoLiateil, d^rej)dant, jaX the 



reqMeu>t orpavec, th^it he would 

^/! T -. 1 1 ■ V r . 1 1 J 




'.^ T^ar^ i^xe, London ;" Held, that 

i*'k ne\i\ stamp wa^ not required on 

account of either of these alter- 

'^j^<^;Mflf;<ll>^. Hart, £.516.3. 

Page 142 

, BOND. 
i ; See EviixfiNCVy 8. 

Bond, bj ilefcruliii^t ris surety for 
fi\ luui H\^ witli 11 condition re- 
^^cltingahat obligees were bankers, 
,^ and TF'* and /('. paper manufac- 
turers, anil had overdrawn their 



li%l^ 



^^^^ccoiou with ahligi es 4822/., and 

"Jn order to eaabk tbem to carry 

^iSn ilieif busi.icfis, l;ad applied to 

.j^Obligeea to allow them for a time 

fo overdraw such further sums as 

they should require, so as that 

the sum, together mlh the 4822/., 

should not cjicced in the tahole at 

^%nj/ time 500Q/*, which obligees 

7) ad agreed to do, and the con- 

/'idit^on was for the payment by 

^'l^'» and ff^and dofendntit, or any 

I of tl^em, of the mtn gf 4S22/^ and 

'also such farthtr sums as obligees 

^^■*|Should or might tbcrtafcer ad- 

' Vance to W* and ^V. in the course 

bf ihelr business, not exceeding 

^in the wholo^OOO^.: Held, not to 

be aypided by tlic obhgees bfiv^ 

'm^ allowed tl\ and /F- to over- 

** drsiw io Dw amount, lo^'cther with 

^[i}i&A^S22L, txt oedinjf 50CI0/., a«d 

therefore dt-fendant'^ pLu (o that 

**fe/!ect iva* ill pkaded; i^r the 

T^sti'iclive words in the rispital 

' V^^e not to be construed as qon- 

^'tiftlonajj t|mLirobligeeii exceeded 

' ^ e anto u'rtt t h e bo o d *h o\ild be 



Plea, that afler the making of 
the bondj^itfaeyu-^norship of obli« 
gees was aissolved and a new 
partncifshipi<forfa^|], ii^ the re- 
. tiriag of , one. of ^^e 0I4 P^rtny* 
and admitting a n^w partner^ with 
which new partnership . W. j fu^d 
JV,f with the privity of the re- 
tired partner, kept an .account, 
and that at trie time of the dis- 
solution of partnership, a balance 
of 5000/. was due from W. and 
W. to the partnenfldp 'fb# such 
overdrawing; but the partnership 
did not at any time demand pay- 
ment of it, but on the c^^trarjTy 
at and after the dissolutian,^ dis- 
charged fV. and fV* from leaking 
such payment, and consented that 
the balance should be, and it .was 
transferred to the account be- 
tween JV, aqd ^F. and the new 
partnership, and became incor- 
porated in their accoimt : Held, 
that the plea was ill> for anas- 
signmeat of a choae \t^ adioQ is 
no dischai^e of an obligalwn. 
Parker and OtherSf Amgnees^ of 
Pef^ldand AnOihePi B(thinjfts9 
V. G. F.Wise, M. 67 G.^. . • 1 

BOTTOMRY. . ,; 
iS^tf In$urakc^, 1. ' 

- 3RIDGE. ! ;,; 

A hundrled maybe cbftrged[by'pfe- 
' scription with the r^parai;!io0^f a 
bridge ; and this, although it ap- 
pears that, Jijf^^^ statute within 
time of legal memory, one of the 
(owoabips, paroeloCcbe buadiled, 
waa then annexed} ta it; Rw^. 
The InliahitaMts^ of the Huhth^d 
. qf Otnmtn/, T, 57 G. ». ' 5$1 
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■'■'■ r--'OARWE'R.- " ■= • 

-^''tdrt^leV^i' rfcit^c^, I?miting ^is Kabi- 

' ''Kr^.'"Abt<aVdnaWe, if St appears 

'^ "thurit'ditf ribt tcfkxx^ to the knovv- 

" ledie of the" customer. Kerr 

dndAnbthir^: lVittan,E.57G.S. 

• ' * Page 150 

CWQSE IN ACTION. 
i$e^ Bond. 

A t^tiMjee tirtder the 54 G. 3. c.l37. 

{Sc6itdU bankrupt act) cannot sue 
. ill' Wlb own tmme for a chose in 

dotion. Jeffeiyv, M^Taggart, H. 

67G.S. 126 

CONTRIBUTION. 

Whkte p]aiDti€and defendant were 
'twi» o£>a xroramittee appointed at 
' aJitMtey njceting^ for the purpose 
• Kofi^tatecotingi nuisances on the 
' waiteiaikds and highways of the 
^piriabyt*' v^ioh committee ap- 
pointed dn attorney, who prose- 
<:.in:^|9(d'!and obtained a verdict, 
and afterwards sued plaintiff for 
his bill of. costs, jvhich was re- 
ferred to arbitration, and 235/. 
with cpstp .of the action were 
awarded against plaintiff: Held, 
that plaintiff rnig^t maintain as- 
sumpsit ag^ltist defendant for 
..,^n^rflMitio»^ .Iblmssv^ William^ 
,,4<*»,.i;£7G^ai . 158 

.{/; h ih'JJ .■''••Ij .'■ 1 >-' ■ " ■' 

. I ! i 1 1 •« > J 1 . 1 
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Hit U -t-AC' »/ 

4 Tbond^diidants^iaq squenal «fl)c- 
i,wA\ onj.a;]]iiiiic^i'of in^rance, 
pmdvsoioD^y into cvAietv and' (^e 
^intifat:i:tfi©3ng^ta«o»ciifO to a 
consolidation rule) obtained a 
rule for staying proceedings in 
the others until after the trial of 
one, upon the terms of their ad- 



mitting" their gubscripUon to the 
policy, thfe Interest ot plaintifi, 
&C.9 Arid afterwards judgment 
passed for defetidants in the case 
tried : Held, that plaintiffs were 
entitled in the other actions to 
costs, tp the time of paying 
money into court. PotoeU and 
Another v. Parkinson^ H,57 G. S, 
Page 107 

2. Upon indictment for not repair* 
ing a highway, removed by the 
prosecutor, if the Judge at nin 
prius certify that the defence was 
frivolous, the prosecutor shall 
have his costs, notwithstanding 
the defendant hath obtained a 
rule nisi to arrest the judgment. 
The King v. The Inhabitants of 
St, John the Baptist^ Margate, 
H.57G.S. 130 

3. Administrator not liable to costs 
of nonsuit where the cause of 
action arises in lifetime of intes- 
tate. JotteSf Administrator, v. 
WUliams, E. 57 G. 3. 178 

COVENANT. 

1. Covenant lies on a deed of com- 
position with creditors; by one 
of two partners, who signs the 
deed in the name of his firm, and 
sets his seal thereto, for non- 
payment of an instalment due on 
a partnership debt ; for the other 
partner not being a party to the 
deed, cannot join in covenant. 
Metcalfy. Uycrqft, H. 57 G.S. 

75 

2. Irt cbvertant upon a charter- 
party of Affreightment, by which 
th6 owner covenanted to take on 
board at London the freighter's 
goods, atid to proceed therewith 
to Montis f^ideo, and there de- 
liver them, and receive another 
cftrgo, and ptoceed therewith to 
the port of' discharge in Great 
Sritainf and thei-e deliver the 
same and end the voyage, in con- 
sideration 
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(COVENANT: 



DENMASK. 



8fd«rfltif^ of which the freighter 
eovenanted to p&yso much per 
month for freight during the 
voyage to M. V. and back to her 
pDrt of discharge, it \a tiot enough 
to allege in the declaration that 
the ship, afler taking in a cargo 
in G. B.f and proceeding in part 
on her outward voyage, was 
against the will and without 
the default of the owner, and 
through the act of the super- 
cargo, the servant of the freighter, 
seized and brought back to 
London, and detained until re- 
stored to the owner, in conse- 
quence of which she required 
repair, and which plaintiff caused 
to be done with proper despatch, 
and was ready and willing to 
cause the ship to prosecute and 
complete her voyage, and offered 
her to defendant for that pur- 
pose, and requested him to de- 
spatch her, and upon this to 
assign a breach that defendant 
refused to despatch her, and re- 
nounced the charter-party, and 
further prosecution of the voy- 
age, and discharged the plaintiff 
from the same, per quod the 
plaintiff was hindered from en- 
deavouring to complete the voy- 
age, and to earn the money sti- 
pulated by the charter-party to 
be paid at her port of discharge ; 
for the defendant having once 
despatched the ship, there was 
no obligation upon him to de- 
spatch her a second time. Smith 
v. Wilson, H. 51 G. 3. Page 78 
3. In covenant the plaintiffs declare, 
that A., B.y C, and D., by in- 
denture, demised to defendant, 
and make profert of the coun- 
terpart. Plea, non est factum. 
After proof of the execution of 
the counterpart by defendant, it 
is competent to proditce the 
lease, to shew that only two of 
tlteibur lessors executed it ; and 



defendant having so done9 and 
thereupon a ndnsuit having been 
directed : Held, that the nonsuit 
was well. Wilson and Others v. 
Wool/ryes, T. 57 G. 3. 

Page 341 

DEATH, PageUl. 

DENMARK. 

An ordinance made by the govern* 
meht of Denmark pending hosti- 
lities with Great Britain, whereby- 
all ships, goods, money and 
money's worth of or belonging 
to English subjects were de- 
clared to be sequestrated and 
detained; and all persons were 
commanded, within three days, 
to transmit an account of debts 
due to English subjects, in de- 
fault of which they were to be 
proceeded against in the Ex- 
chequer, in consequence of which 
a suit then depending in the 
Danish Court for recovering a 
debt due from a Danish to, a 
British subject was not further 
prosecuted, and the debt was 
afterwards paid by the Darnsh 
subject, at the rate specified oy 
the ordinance, to commissioners 
appointed in virtue o^ the ordi- 
nance to receive payment, upon 
production of whose receipt the 
Danish court quashed the suit, 
was held to be no answer to an 
action against the Danish subject 
to recover the same debt in the 
courts of this country; for the 
ordinance, not being conformable 
to the usage of nations, was held 
to be void, Wolff' an^ Others^ 
Assignees of J. Wolff and J. Dor- 
ville. Bankrupts, v. Oxholm^ H. 
STG,3. 92 

ELEGIT- 
See Phactice, Bi 



EVIDENCE. 



FRAUDS, STATUTE OF. *25 



ENGINE. 

The riotous demoliBhi^g of frames 
for the ni£inu&ctur9 of franie* 
work laee is not an offence for 
which the stat. 52 G. 3. c.l30. 
S.3. gives a remedy against the 
hundred ; for such frames are not 
within the meaning of the word 
engine, as used in that act. 
Orgill V. Smith and Another^ E, 
SrjG.S. Page 182 

EVIDENCE. 

1. In assumpsit on two judgments 
recovered in the Supreme Court 
of Jamaica^ copies of the judg- 
ments, purportmg to be signed 
by the clerk of the court, and 
certified by him to be true 
copies, accompanied by a certi- 
ficate of a notary public of his 
being clerk of the said court, 
and by another certificate of the 
governor, under the seal of the 
island, that the person so certify- 
ing was a notary public, were 
held to be inadmissible evidence 
to prove the judgments. Appleton 
y, Lord Brat/brook, i/. 57 G. 3. 

34 
Blac^ v. Lord Braybrook, H. 
57 G. 3. 39 

2. In ejectment by the vendee of a 
term sold under a Ji, fa* against 
the defendant in execution, it is 
suiHcfcnt to produce t\\GJt,fo. 
without proving a copy of the 
judgment. And where it ap- 
peared that the term had been 
granted to defendant's father, 
and that on his death, intestate, 
his son t/. ^. entered and took 
administration, and was possessed 
till his death, and that on his 
death, defendant, his brother, 
entered, and that by indenture 
between defendant and B* M. 
(concerning other premises) it 



was recited that defendant was 
legal personal representative of 
«A B' : Held, that this was prima 
Jacie evidence that the term was 
vested in defendanti Doe dem* 
Batten v. Murless^ H. SI G. 8. 

Page 110 
3. On n<m estjactum, held that the 
defendant could not give in evi- 
dence that the bond was givea 
for repayment to plaintiff of 
monies which had been era* 
bezzled by the servant of plain- 
tiff, which consideration had been 
concealed from defendant whea 
he executed the bond. Harmer 
ana Another v. i2oiv^, E, 57 G.S. 

146 

FORCIBLE ENTRY. 

Indictment for forcible entry, 
charged that defendants into one 
messuage, &c«, then and there 
being in the possession of one 
W. P., he, the said W. P., then 
and there being also seised thereofi 
with force and arms, &c. did 
enter, and the said fV, P» from 
the peaceable possession with 
force and arms, &c. did put outt 
After conviction of defendants ; 
Held, that this was a sufficient 
averment of the present seisin of 
W.P, to warrant the Court in 
awarding a writ of restitution* 
-Rex V, Hoare and Others^ E* 
57 G. 3. 266 

FOREIGN LAWS. 
See Dekmask. 

FRAUDS, STATUTE OF. 

Plaintiff having distrained for rent- 
arrear, goods which the tenant 
was at that time about to sel)» 
agreed with defendants to deliver 
up the goods, and to permit them 
to be sold by one of defendants 

for 



424 INDICTMENT. 



INSURANCE. 



for the tenant, upon defendants' 
joint undertaking to pay to plain- 
tiff all ^cb reot a9 «bould appear 
to be due to him from the tenant ; 
and be thereupon delivered up 
the d^tresst Held, that this 
' agreement was not within the 
statute of frauds* Edvtards v. 
Keily and Another^ E. 51 G. S. 
Page 204 

FREIGHT. 
See Covenant, 2. 

HIGHWAY. 

See Costs, 2. 

I 

HOLIDAY. 
See Practice, 6. 

.;' ftl/StJANt) AND WIFE. 
See F^KAmKOf 5. 

^ ^be court on motion set aside a 
judgment on a warrant of attor- 
ney given by a ferae covert, al- 

\ tbough she had been divorced d 
m^sa ^ ihoro. Faiihorne v. Bla- 
quire and Catherine the Wife of 

. , F.Lee, H. 57 G.3. 73 

HUNDRED. 

See Bridge. 

INDICTMENT. 

See Forcible Entry, 

J 1. ladictrobat again^st A* by the 

. '<addil?dn,e€ strvarH i| ill; but if 

.A' plead in abatement, he must 

give a better addition. The 

iCm^ V. fJkefik^ (^nfi Others, H, 

57 G. 3. 88 

2. After vettliet orf^** guilty " on 

\^v^ •rt;ili^w4m§n^.%>i:,pw;iu^y,, ifi/an 

)'^-uiirt8vi©r^«xiijihit^ tp;* biti ^led in 



the Court of Exchequer, the 
Cpurt refused to .arrest the jud^- 
xnenty on the ground that the 
answer was intituled as an an- 
swer to a bill of the plaintiffs^ bat 
vary ins the Christian name of 
one of them. The King v. ito- 
bert Roper ^ E. 51 G. 5. 

Page 327 

INSURANCE. 

1. /A policy of assurance on a bot- 
tomry bond, made to two persons 
in partnership, is void, by reason 
that Stat. 6 (7. 1. c. 18. makes the 
lending by partners on bottomry, 
and the bond void; and in an 
action against the assurer on 
such bond, Held, that he might 
object that the bond was void, 
although, under a consolidation 
rule, he had agreed to admit the 
plaintiff'*8 interest. Everth and 
Another V. Blackburn, E. 51G.S. 

152 

2. An assured, upon a policy ef- 
fected in terms sufficiently large 
to comprehend an Illegal adven- 
ture, and who intends thereby to 
cover an illegal adventure, can- 
not recover back the premium 
without some formal renunciation 
of the contract made known to 
the underwriter before the bring- 
ing of the action, although the 
adventure is never entered upon; 
therefore, on a policy on goods 
on board the Andaz, fa Spanish 
ship), or any other ship or aliips 
at and from Ne^ Orleans and 

. Pensacola to a port in the United 
Kingdom, Pensacola^ at the time 
of effectir\g the policy, belong- 
ing to Spain, anf New Orleans 
to America i which latter coun- 

■ try was. at war with this country, 

,, »bu|; Spain was neutral, a^d the 
assured intending by the policy 
to cover an importation of cot- 

..i ton-wool irom New Orleans to 

Liver- 
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Liverpool: Held, that, suppos- 
ing this to be a case in which the 
assured was at liberty to rescind 
the contract, yet, as he had not 
given any notice to the under- 
writer of his intention to do so, 
he could not maintain an action 
to recover back the premium, 
although no cargo was loaded on 
board the ship named, or any 



other ship covered by the policy 
e, JE» 57 G» 3. 

Page 290 



Palt/art v. Leckie, 



3. If a policy of assurance be in its 
language large enough to com- 
prise an illegal adventure, and 
the assured contemplated an ille- 
gal adventure, the underwriter is 
not entitled to sue for the pre- 
mium ; therefore, where a broker 
effected a policy with plaintiff, 
an underwriter, on goods on 
board a Spanish ship at and from 
New Orleans and Pensacola, both 
or either to her port of discharge 
in thie United Kingdom, with a 
memorandum of receipt of the 
premium from J, P, (a merchant 
in London), which policy was on 
behalf of a Spanish merchant at 
Vera Cruzy and at the time of 
effecting it New Orleans belonged 
to the Americans^ who were at 
war with this country, and Pe«- 
sacola to the Spaniards^ who 
were neutral ; and t\yQ object of 
the iisKurcd was lo cover an iin- 
portatioti of wool in Spanish 
ship^;. from Nevi Orleans to Great 
Jiriifiin: Ueld, that the under- 
writer could not recover from 
tJic broker I lie piemibm, inas- 
much US' such adventure from 
Ncm Orkam with cotton-^- ool 
was illegal J and If platntlff in- 
tended to protect it, his sub- 
scription was illegal ; and if he 
did not, it was void, and^o no ' 
CODiideratioO, Jenklm v* Pinfetf 
£. 57G,3, '282 



JDRISDICTION. ' ' 

The jurisdiction of juatioeB iuinler 
the S5G. S. c;llS«»upOn an in- 
formation for selling ille,<^€», by 
retail without a lioencQ^ U Jiot 
taken away by 48 6^3, p. 448. 
The King v. Drake and Another^ 
H.57G.S. Page 116 

JURY.. 
See Affidavit, S. 
» : 
LANDLORD AND TENANT. 

See Notice to Quit. Plead- 

tEAS]^. ' 

A proviso in, a lea^e for Years, 
(whereby the rent is payable on 
a day certain^ at ; tho mansion-^ 
house of lessor,) that if the rent 
. shall be unpaid for forty dWys 
after the day whereon it is re- 
served (although not demanded), 
the lease shanl)e void, doeii'not 
make the lease voidable by the 
lessee by reason of his^ having 
overstaid the forty days klldwed 
for payment; and in debt by 
lessor on bond given by lessee 
and defendant in a penal sum, 
conditioned for payment of said 
rent at the day and place men- 
tioned iri said ledse,)]laintiff may 
assign f<^r breach, nonpayment 
of rent at the day and place, 

' without sh«wiitg h denuukxlbf the 
tent.' Rede r. Farr,if. &tG.3. 
'' ••'■• •• • ■ ' ^ M ^^121 

•^ ' ■ ' 'MANDAMtrS. '''^' 

lyr^nd^mus to '^ f^^emtLW^nh^ city 

'' bf Oi^Jbrtf to Utk^^pow^hitnself 

the office of common council- 

man> 



4^ NOTICE TO QUIT. 



PLEADING. 



man, ahhoagh he had not taken 
the sacraneot widun a year of 
hit election. Rex t. Walker^ E. 
BIG.S. Page 277 

MONEY HAD AND RE- 
CEIVED. 

Where defendaot, bein^ a creditor 
of plaintiff, entered into a com- 
position-deed with the other cre- 
ditors to receive 10;. in the 
pounds under an agreement with 
plaintiff that he would give de- 
fendant his promissory notes for 
the remainder of the debt, which 
notes were accordingly given, 
and the coipposition was paid to 
defendant, and he negotiated the 
promissory notes, the holder of 
one of which enforced payment 
from plaintiff by action: Held, 
that plaintiff might recover back 
the. amount from defendant in an 
action for money paid, had, and 
received, Smithv. Cuff.E. SI G.3. 

160 

NOTICE TO QUIT. 

1. Notice to quit to a tenant of 
lands originally devised to the 
rector and churchwardens of a 
parish, and their successors in 
trust, signed by the rector and 
churchwardens, requiring him to 
deliver up the premises to the 
rector and churchtoardens Jor the 
time being, is ill. Doedem. Brooks 
and Others v. Fairclough, H. 
57 G. 3. 40 

2. Agreement between P. and W. 
for the sale of lands to fF., to 
be completed on 25th March, 
and before the day fV. agrees to 
let to defendant from that day, 
and defendant is let into pos- 
session before the day by consent 
of P't upon notice to P. that JV. 
had agreed to let to him ; on the 
29th May, conveyance executed 
as of 25 th March, subject to a 
term redeemable on payment by 



W. of purchase^tnoBey, with in- 
terest, witii power to P. to enter 
for default of payment by fFL : 
H^ld, that P. might brmg: eject- 
ment for default of payment, 
withoiit gtvibg defebdant notice 
to quit. Doe dem* Parker ▼. 
BouUm, E. 57 G. S. Feige IAS 

ORDER OF REMOVAL. 

Order of removal of father con- 
firmed is conclusive afi to the 
settlement of son, although the 
son be not named in the order, 
and be emancipated at the time 
of making it, if he hath not ac« 
quired any settlement in his onrn 
right. The King v. The Ttmn- 
ship of CaUeraU, H. 57 G. 3* 83 

PARTNER, 

Payment to one of two partners of 
a partnership debt, aft^r they had 
appointed a third person to col- 
lect the debts, and with notice 
of such appointment, held good. 
Porter and Another v. Taylor^ 
E.5TG.S. 156 

PERJURY. 
See iNDicrwEKr, 2. 

PLEADING. 
See Practicb, 18. 

L Lease by plaintiff to «/• T* for 
years of a messuage and fann, at 
a yearly rent, payable quarterly, 
and «/. 7"* covenants to pay the 
rent at the days and in manner 
therein mentioned, and also to 
pay Interest in case the rent 
stiould be behind three quarters ; 
and defendant covenants that 
J, T> shall at all times during 
the term, well and truly pay to 
plaintiff the said rent at the re- 
spective days, and also interest, 
and shall duly observe all the 
covenants, 



PLEADlNGl 
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. oovenanUi aod tfaat tfi «a$e </. T. 
should neglect, to- pay Ui^ rent 
f<9F forty. day9» defendant shall 
payoo demand: Held, that the 
defendant was not chargeable 
until after foriy day8> and de- 
mand made ; aiul plaintiff having 
declared generally> assigning for 
breach rent arrear, and it ap- 
pearing upon oyer that the lease 
contained the qualifications above 
stated, that the breach was ill 
assigned, and there being general 
damages upon the whole declar- 
ation, which contained other 
breaches which were well as- 
signed, that judgment neverthe- 
less must be arrested causa qua 
supra, Sicklemore v. Thistleton^ 
H.37G.S. Page 9 

2. In assumpsit if one of the plain- 
tiffs be misnamed in his surname, 
this is in abatement and not in 
bar. Joxjcett and Others v. Char- 
nock, H. 57 G. 3. 45 

3. In an action on the case upon a 
custom for not grinding at plain- 
tiff^s mills, plaintiff may declare 
generally upon the custom for 
a certain toll, without specifying 
the particular toll, or the con- 
sideration for it, or that it is a 
reasonable toll; and a continuance 
of uniform payment and acqui- 
escence is evidence of its reason- 
ableness, and the Court shall 
judge, under all the circum- 
stances, wh^t is reasonable. Gard 
V. CaUardy H. 57 G. 3. 69 

4. tn assumpsit by indorsee against 
indorser of a bill of exchange 
plaintiff declared that A, J3. ac- 
cepted, and by that acceptance 
appointed the money, in tlie bill 
specified, to be paid at the house 
of 6. and Co., and averred that 
the bill was in due mann,er pre- 
sented to G. and Co., and to 
A. B, for payment, and G, and 
Co. and A. B. were then and 



there required to* pay the' same 
toplaintifii ttcootding to the4enor 
and affect of the bill, and accept- 
ance and indorsement; upon 
special demurrer for cause, that 
it did not appear jthat th^ bill 
was presented • at the house. 
Held, that the averment was 
sufficient. Bush v. Kinnear, E. 
57 G. 3. Page 210 

5. Covenant by indenture, reciting 
that differences had arisen be- 
tween plaintiff and his wife, and 
that it had been agreed to live 
apart, and that plaintiff should be 
paid, during the separation, the 
annual sum of 30/. out of the 
personal estate of his wife ; and 
defendant, on behalf of the wife, 
with her privity, testified by 
her being a party, covenanted 
to pay the same out of the 
personal estate of the wife : 
Held, that it was sufficiently 
shewn by the declaration, al- 
though it contained no 'precise 
averment of the fact, that the 
wife had a personal estate, and 
the Court refused to arrest the 
judgment. Groom v. Debenham, 
T. 57 G. 3. 345 

6. A declaration, charging the de- 
fendant, as proprietor of a com- 
mon stage coach, for carrying 
passengers from London to Man- 
chester for hire, and that he re- 
ceived M. A, as passenger, to 
be safely carried from AT. to Z., 
for a certain fare, and by reason 
thereof, ought carefully to have 
conveyed her ; yet defendant, 
not regarding his duty, conducted 
himself so carelessly^ that by the 
negligence of bim and his ser- 
vants, and for want of due care and 
attention to his duty, the coach 
was overturned, whereby M. A* 
was injured, &c., was held to be a 
declaration in tort, and therefore 
that a plea in abatement, that 

other 
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other pcsvons were joint pro- 
prietMfs with the defendant, was 
iH. AnseU r. Waterhouse, T. 
mC.S. PageS85 

FOOR RATE. 

1. Canal laodi exempted by act of 
parliament froaci rate, in respect 
of tbe value of the lands increased 
hy the tolls. Rex v. Si. Mary 
iMXiler, T. 57 G. 3. 400 

2. Tolls per se not rateable to the 
poor rate. ib. 

PRACTICE. 
See AvPiDAViT. 

1« The entry of the similiter of nil 
eMet to a ^t iam action, in the 
name of defendant instead of 
plamtiff, may be amended after 
verdict for plaintiiF, and is not a 
ground for arresting the judg- 
ment. Wright^ qui tarn, Sfc, v. 
Morton, H. 51 G. 3. 50 

S. Prisoner committed for man- 
slaughter, allowed to give bail 
before a magistrate in the country 
by reason of his> poverty, which 
rendered him unable to appear 
with bail in court. The King v. 
Joseph Massey, H. 57 G. 3. 108 

3* Upon a rule to appear to a scire 
Jacias quare executionem nan, Sun- 
d<nfp though an intermediate day, 
is not to be reckoned as one 
of the four days which the plain- 
tiff h) error is entitled to have^ 
Goodwin v. Lugar, H. 57 G. 3, 

133 

4. The plaintiff cannot treat a plea 
as a nullity, and sign judgment, 
unless it be palpably a sham plaa. 
Bell V. Alexander, H. 57 G. 3. 

133 

5. The plaintiff may sign judgment 
as for want of a pJca, if the plea 
be palpably a sham plea« PhtUips 
r. Bruce and Others, H. 57 G. 3, 

134 



e* Tbe5thof ^aMiii^isah<rfiday 
at the oSce of the s^;iier of 
writs» during the time of morning 
service. Dmy v. S^ter of Writs, 
H. 57 G. S. Page 136 

7. A writ •£ enmr, aMiougii bail 
thereto do »oc jostsiy, is good 
cause for not charging defendant 
in execution. MaiUand v. Maata- 
redo, H. 57 G. 8. 139 

8. A scire facias is necessary to 
revive the judgment after a year 
and a day, before an elegit can 
be sued oat. Putland the elder 
V. Newman and Putland the 
younger, E. SI G. 8. 179 

9. Rule rdused to set aside service 
of declaration in ejectment, on 
the ground that notice to the 
tenant in possession was addressed 
to him by a wrong christian name; 
for this wou4d be to allow, in 
effect, a plea in abatement, in 
ejectment fcHr a misnomer. Doe 
dem. Stainton v. Ron)e, E. 51 G.3. 

203 

10. Bail excepted to and rejected 
may render defendant, so long as 
they remain on the bail piece. 
Sayer and Another v. Verden- 
halm, E. 57 G. 3. 218 

11. Plaintiff cannot be dispaupered 
after judgment, as in case of a 
nonsuit. Jenkins v. Hyde, £• 
57 G. 3. 228 

12. S^^ice on the defendant per- 
sonally of copy of a rule for re- 
ferring a promissory note to the 
master, without shewing him at 
the same time the original, is good 
service. Bellairs v. Poultney, JB. 
57 G. 3. 230 

13. On Irving copy of latitat, if 
defendant require to see the 
original, it must be shewn to 
hi(n, otl^evwisei tbe service will 

. be irregular. Petit v. AnArose, 
E.51G.S. 274 

14. Stay of proceedings, after 
judgasent recovered on bringing 
the money into court, plaintiff 

having 
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^ faftving bfien>Mitk*ed in aimther ' 
action. . GraM v* -BrytiHij T. 

IS, Tim^, ^olaiCged for bail to sur- 
render their priocipal^ ^ho hod 
becQiaea.fiN|PMaF^F fv the par- 
pQ9ie of hi.8- asuttmiDaiiotK Cffiey 
awfOtAersv.Diekini^ T* 57 G, S. 

848 

16» Plaintiff must 8^Aiitt£rlDCutorj 
judgmciot ,bafoi% he can have a 
rule^ toxefer.ii to the master to 
compute principal and interest 
on a bill of exchanse. There- 
fore, ^here> af^er a plea of judg- 
ment recovered, and replication 
nul tiel recordy the maater had 
marked the roll with the usual 
entry on non-predactien of the 
record, it was nevertbeleM held, 
that a rule for computing prin- 

> cipal and interest was irregalar 
before interlocutory judgment 
signed. Moses v. Cemptwh T. 
57 0*3. 381 

17. Ah alias attachment lies for 
non-pavment of money pursuant 
to a rule of court founded on an 
award, where defendant haa been 
auffered f o go at large upon the 
original attachment, upon terms 
which he haa failed to eonsply 
with. Good Y- WiUcs, J. $7 (?. S. 

'. • . *I9 

18. \Ybere defendant is under terms 
to plead iasu^ly, he nutst plead 
such a plea as he intenda bond 

jide to abide by; and, after hav- 
ing pleaded a spepial plea* can* 
not strike it out and nlead the 
general issue* ' although he has 
not been ruled to abide by. his 
plea. White v.Giveni,T. 57 G.$. 

PRINCIPAL ANDFACTOH. 

I. Where plaintiffs, having a con- 
signment of goods coming from 
abroad, transmitted the bill of. 
lading, which waa to deliv^ to 
Vol. VI. 



their order, to ,J9« theif bs/alkiaf 
in London^ infaitructing tfaem .fie 
9ell, and on the arrival of \the 

. consignment, drew on B. as on 
former occasion^ i|) -anticipation 
of the proceeds, authorising B. 
to deal with the eonsigmneiit^ai ' 
their diseretton, wloch bilia -B\a 
accepted, lUid plaoed tfce con** 
signraent in the handa brdeAftid-»- 
ant, their factor, forv sal^^ not^ 
disclosing to him that it icat noi '-' 
their property, and drew no Mnri 
on account ; which bill he ac- 
cepted and paid* and .^Id the 
P^oods and rendered Ins accounts, 
including the tale therehi,'to B., 
who, before their acceptanaes .i 
became due, failed, and t|^&aa«0 ;> 
were dishonoured: Hpldf. tb^n 
plaintifis were entitle^ to recov^eir . i 
the proceeds of such sale fron^i ' 
defendant. Graham and Others, i 
▼. Dmter, H. 57 G.3. . |»aga J . 

2* A »ctor cannot pledge^ uni^avx 
the owner of the goods arm hini « . 
with such Indicia of property -as . 
to enable him to deal with Jtaa <i 
his own ; therefore, where plaiiv : 
tifi&, having gums for sale* war.e- . t 
housed in their namfs.at.thff r 
London t)ocks, received from 
C, a broker, a sold note, not 
disclosing the name of any pur- 
chaser, and gave C. an order on 
the Docks for the weighing and 
transfer of the gums to nis order^ 
and Sent him an Invoice as for - 
Kunis bought of them by C, and 
having called upon him to settle 
- for the sums as per contract, 
drew on R for the price* which 

' bills were adccpted by H. amJ 
guaranteed bv C, who after-* .. 
wards pledged the gums for a 
valuable consideration to.defeikU 

* ant, handing over to .him the • 
transfer order of plaintiffs, to^e-^ 

itiierwith ft transfer order.fijotuJ ' 

^ himself; and afterwards, and be- ' 

' fore the bills became due* became 
F f bank- 
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bankrupt : Held, that plaiotiETg 
were entitled to maintain trover 
a^inst defendant for the cums. 
Bot/son and Others v. Thomas 
Coles, U. 51 G. 3. Page 14 

S. Where a factor, having a del 
credere commission, sold goods 
for 4he plaintiffs to defendant 
without disclosing their names, 
the defendant knowing that he 
was factor, and the plaintiffs, ac- 
cording to the settled course of 
dealing between them, drew on 
the factor for the amount, who, 
before the bills became due, 
stopped payment, and afterwards 
became bankrupt: Held, that 
notwithstanding the del credere 
commission, the plaintiffs might 
have assumpsit against defendant 
for the price of tlie goods, the 
balance of tbe accourt current 
between the factor and defendant 
being at the time he stopped 
. payment in favour of the factor, 
but at the time of action brought 
in favour of defendant. Hornby 
and Others v, Lacu^ E. SH G. S. 

166 



PRIVILEGE. 

The candle and fire lighter to the 
yeomen of the guard at St * James* ^ 
palace is privileged from arrest 
on mesne process. Hatton v. 
Hopkins, E. 51 G.S. 271 



PROMOTION, 141, 2. 



REPLEVIN. 

Upon avowry for rates made on 
plaintiff's lands under 50 G. S. 
t. 47* (local and poi^onal), where 
plamtiffa were nonsuited, it was 
held that defendant was not en- 
titled to a writ of enquiry of 
damages, the act only giving 
treble costs. Gotohed and An^ 



other V. Wool and Others, It. 
57 G. 3. Page 12S 

SCIRE FACIAS. 
See Practice, 5« 



SESSIONS. 

1. On appeal against a poor rate* 
on the ground that the ap]>ellant 
was overrated, the practice at 
the sessions requiring the appel- 
lant to begin by proving his case, 
which the appellant refusing to 
do, the appeal was dismissed; 
the court refused a mandamus to 
the sessions to rehear the appeal 
on this objection. The King v. 
The Justices of Suffolk, H. 51 GS. 

51 

2. By 55 G. 3. c. 99. (local and per- 
sonal), which imposes a penalty 
on bakers baking on Sundays, it 
is enacted (s. 19.)> that persons 
aggrieved by the judgment of the 
magistrate may appeal to the next 
general or general quarter ses- 
sions, they entering into a re- 
cognizance at the time of such 
conviction, of within twenty-four 
hours afler, with sureties, upon 
condition to prosecute such ap- 
peal with effect, which recog- 
nizance the convicting magistrate 
is required to take: Held, that 
an Order of sessions, 2 G. 2., that 
all notices of appeal made to the 
Court should oe given by the 
parties concerned eight days be- 
fore the sessions began, did not 
apply to an appeal under this act, 
where the party appealing had, 
at the time of the conviction, de- 
clared his intention to appeal, 
and had entered into the re- 
quired recognizance. Rex v. 
The Justices of Kent, E. 51 G. 3. 

258 

3. The pilot act, 52 G. 3. c.39., 
enacts> that persons convicted of 

offences 
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offbnces against the act may, 
within three calendar months 
after such conviction, appeal to 
the sessions, first giving ten days* 
notice of such appeal to the per- 
eons appealed against, and within 
fourteen days next after such 
notice entenng into a recogniz- 
ance : Held, that the party con- 
victed had three calendar months 
within which to give notice of 
bis intention to appeal to the 
then following sessions, which 
were held more than three ca- 
lendar months after the con- 
viction^ and need not appeal to 
the next immediate sessions after 
the conviction. Rex v. The Jus- 
tices of Middlesex, E. 57 G. 3. 

Page 279 

4. A rule and practice of the court 
of quarter sessions, that in all 
cases of appeal, not otlierwise 
directed by law, ten days' notice 
in writing shall be given by ap- 
pellants to respondents, and that 
in cases of respited appeals the 
like notice is given, unless there 
be any agreement between the 
parties to the contrary, are not 
applicable to the case of an ap- 
peal adjourned to the next ses- 
sions, at the instance and for the 
accommodation of respondents ; 
and therefore, where an appeal 
having been so adjourned, the 
justices dismissed it at the next 
sessions, because the appellant 
had not given notice of his in- 
tention to prosecute it at those 
sessions, the Court granted a 
mandamus to the justices to hear 
the same. Rex v. The Justices 
ofLindsey, T. 57 G. 3. 379 

6, Where an order of removal was 
made on the 2d January and 
served on the 7th, and the ses- 
sions was holden. on the 14th, 
and the appellant parish was 
fifteen miles from the place of 
holding the sessions^ by the prac- 



tice 0^ which sessions eight days' 
notice was required, in order to 
enable an appellant to enter and 
try his appeal : Held, that the 
appellant might pa&s by the first 
sessions, and give notice for, and 
enter and try his appeal at, the 
following sessions. Rtx y. The 
JusticesqfSouthampton/r,57 G.3. 
Page S94> 

SETTLEMENT — Apprentice. 

1. Where pauper, a parish appren- 
tice, bound till twenty-one, served 
about eight years, when it was 
agreed that he should go to C, 
who was of the same trade with 
his master, to serve him tlie re- 
mainder of his terra, ami C. agreed 
to pay his master \s. Qd* per week 
during that period, and pauper 
accordingly went to C, at first 
for a few days on tr^al, ami con- 
tinued serving him with his 
master's express coarsent, and 
afler he had been thettft three 
weeks, the original indenture was 
given up by his master to C, and 
a new mdenture of apprentice- 
ship made between the pauper, 
his father-in-law, his master and 
C, without reference to the 
original indenture, and for a 
longer period than the remainder 
of the original term, and contain- 
ing some provisions differing from 
those in the original indenture: 
Held, that pauper did not gain a 
settlement by serving C. as upon 
a constructive service under the 
first indenture with his master's 
consent, although C. continued 
to pay his master the 1^. 6d, per 
week under the agreement. Rex 
V. The Inhabitants ^ EuksfisU, 
S.67G.S. 173 

2. Where pauper, being the son of 
a certificated per&Mi, residing 
Witii his fktbor under tho certifi- 
cate as one of his faouiy, Va^, at 

F f 8 the 
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the age of nineteen and upwards, 
bound apprentice^ and served his 
master out of the certificated 
parish, and obtained his majority 
about eight months previously to 
leaving his master's servioe* dur- 
ing which time he slept at his 
father'^ house kx the certificated 

r'sh, viih hia ipaiiter*s consent, 
. pot having room for him in 
his own bouse for more than forty 
nig^tSy «nd on the night before 
he left the service: Held, that 
he did not thereby gain a settle- 
ment in th0, certificated parish. 
Rej^ v. The Jnftabitants of Man- 
nmgtre$, E. 57 G. S. Page 214 

3. An apprentice to a barge*mas- 
ter, who bad slept tiiirty*five 
nights in his roaster's parish /dur- 
ing his servicoy went with liis 
master on a voyage to London^ 
where the master absconded and 
i)cver returned during the period 
oi* t]ie indentures; but the ap- 
prentice returned in the barge, to 
the master's parish, and remained 
on board two daysi when, in 
consequence of illness, he was, 
by direction of his master's wife, 
conveyed to the workhouse, she 
bein^ unable to accommodate 
him in her own house, but was 
maintained entirely at her ex- 

{ier\^/^^ in ei;pcct8tiop of her 
iusb^nd's returuy during three 
weeks^ while he continued there : 
Held, that the apprentice ac- 
quired a settlement by such resi- 
lience in his masters pan«b» 
Rex v. Th^ JnhaifUanis qf Foul- 
nessy T.57G.S, 851 

4. A person residing in N. under a 
certificate from R.f was bound 
apprentice to a master residing 
in N^ anid served bis time ; and 
during t;he greater part of hia 
service* and ^n the l«st night of 
it, bleptiu ^., but in tlie course 
of bis service was in the habit of 



navigating a river, and was de- 
tains occasionally for two or 
three days together, and slept at 
an inn or on board the barge in 
a third parish, and slept there 
considerably more than forty 
nights during his apprenticeship ; 
but he C4Nild not say for forty 
nights in any one year : Held, 
that his settlement was in /?. 
Rex V. The Inkabiianh of Rust- 
ington, r.57G.3. Page 596 

SETTLEMENT — By Birth. 

1. A bastard born in £., pending 
an order of removal of his mo- 
ther from S* to L*i which was 
afterwards quaslied, was held to 
be settled in S.; and relief given 
to him by the parish ofiicers of 
the parish whicli was the birth 
and settlement of the mother, 
was held not to raise a presump- 
tion, under the circumstances, of 
his settlement there. Rex v. 
The InhabitantM of Great Salkeld, 
T. 57 G. 3. 408 

2. Where a parish was divided into 
two distncta, L. and M., each 
separately maintaining its own 
poor, and removing from one to 
the other, and a woman, who 
was settled in M., \^8s removed 
from a third parish to JL. by 
order of removal directed to Z.., 
which order was quashed upon 
appeal, and {lending the appeal 
the woman was delivered in X. of 
a bastard child, and afterwards 
tbe woman and her child, having 
been received back by the re- 
moving parish, were removed by 
order to M.i Held, that the 
child's settlement waa not in M«, 
but in the removing parish. Reji 
V. The Inhabitants of Saint An- 
drm'Sf NMom^ T. 57 G.S. 

411 

SET. 
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SETTLEMENT— Certificate. 

See Apprentice, 2. 4. 

A parish certi6cate under the re- 
spective hands of* two church- 
wardens and one overseer, but 
having only two seals, one bebg 
opposite the names of the church- 
wardens, was held insufficient. 
AA^here the parish was in two 
counties, an allowance by two 
justices of one county held suf- 
ficient. The King v. The Inha- 
bitants ofAustrey^ E, 57 G. 3. 
Page S19 

SETTLEMENT — Eitefe. 

jR. P. went about thirty-seven years 
ago to live in the house of jT. fT., 
in the parish of C. M., and in 
the course of a year married T. 
WJb daughter, who was living 
with her fiather; the house was 
held by the father under a lease 
for years, determinable on three 
lives. fV. died about thirty-six 
years ago intestate, leaving a 
widow, a son, and his said daugh- 
ter; the widow and daughter, 
with R. P. her husband, were 
living in the house at jT. W.*6 
death, and the widow continued 
there till her death, about six 
years ago, and the daughter and 
Il> P. to the present time ; but it 
did not appear that letters c£ 
administration were taken out: 
Held, that R. P. did not by soch 
residence acquire a settlement. 
Rex v. The Inhabitants of Can- 
ford Magna, T. 57 G.5. S65 

SETTLEMENT -- By Hiring 
and Service^ 

l.^ATiiringon the 13th of October, 
1807, to serve till the 11th of 
October J following, and service 
until that day, was held not to 



' confer a settlement, although the 
year 1808 was leap year. Rex 
v. The Inhabitants of Worming' 
hall, T. 51 G. 3. Page 350 

5. Where a pauper was hired as a 
servant in husbandry for a month 
upon liking, and if he suited his 
place, to continue during the 
year, and to have three jguineas 
wages ; and wheii he haa served 
the month, his master said he 
suited, and if he liked mic'ht 
continue, bat he must leave tiis 
place a fortnight before the end 
of the year, in order that he 
might not be an incumbrance to 
the parish ; and he continued till 
fourteen days before the end of 
the year, when his master told 
him his time was up, and as he 
had behaved so well, he would 
pay him the whole wages, which 
the master accordingly did, and 
the pauper quitted the house, and 
never returned, but went to his 
father's : Held, that the pauper 
did not acquire a settlement 
under this hiring and service, for 
there was no hiring for a year. 
Rex V. The Inhabitants of Little 
Coggeshall, E. 57 G. 3. 264 

SETTLEMENT ^Bi^ PunAase. 

Where J. C. agreed by parol to 
purchase a copyhold house and 
land for 150^., and paid 34/. on 
account of the purchase, and en- 
tered into possession in part per- 
formance of the contract, and 
continued in possession as owner, 
under such purchase, for nearly 
six months, but no surrender was 
made, and a diflbrence arising 
between him and the vendor as 
to the loan of part of the un- 
paid purchase money, the parties 
agreed to rescind the contract, 
and that possession should be re- 
stored, J. C, consenting to take 
back 14/. : Held, that this was 

not 



«34 



SHERIFF. 



STAMP. 



not each a purchase as would 
confer a settlement on J. C Rex 
V. The Inha^itanU of Long Ben* 
nington, T. 67 G. S. Page 403 

SETTLEMENT— By a Tenement 
qflOl.a Year. 

1. The value of a tenementy in re- 
spect of acquiring a settlement, 
is to be taken as of the time 
when the party comes to settle 
on it ; hence, where a man took 
a piece of land for ninetj-nine 
jears, at the rent of two guineas 
a year, on which he built two 
houses, each of the yearly value 
of five guineas, in one of which 
he lived, and let the other at five 

fuineas a year: Held, that he 
id not thereby gain a settlement. 
The King v. The Inhabitants of 
Aston, near Birmingham, H. 
67 G. 3. 54 

2* The renting of twenty-seven 
perches of land, for crowing 
potatoes, at the price of 2f • 6d. 
per perch, amounting to 3/. 7^*, 
and under an agreement with the 
landlord that he should furnish 
the tenant with manure sufficient 
for the culture of the potatoes, 
was held to be a renting at the 
price above mentioned, although 
the manure toas not Jumished until 
after the holding commenced i and 
the value of the land to be let, 

Eer acre, on the ordinary terms of 
usbandry, usual inlettmg farms, 
according to the course of good 
husbandry, did not exceed 4/* 
per acre; but when let on the 
terms above mentioned, it was of 
the value of 2f* 6J. per perch. 
Bex V. The Inhahitanis of Pout- 
ion-mth-Feamheadf K SI G. 3. 

252 

SHERIFF. 
1. Where the sheriff returned to a 



Ji»fa, issued on a judgment a/^aiixsl 
C, that he had levied, and part 
of the goods remained in liis 
hands for want of buyers, and 
afterwards a vend, expon. issued, 
under which the sheriff sold part 
of the goods: Held, that in an 
action against the sheriff' for not 
selling the residue nor paying tbe 
money, he might, notwithstand- 
ing his return, be admitted to 
prove that C. became bankrupt 
before the judgment, and that 
plaintiff knew his insolvency at 
the time of action. Brydges and 
Others v. Walfordy Esq^ H. 
57 G. 3. Page 42 

2. The table of fees prescribed by 
Stat. 32 G. 2. c. 28. s. 12. does not 
apply to the sheriff's fee for an 
arrest ; and if he take a greater 
fee than by law allowed, debt lies 
on the statute for the penalty of 
50^., and the evidence of what 
the law allows is what, upon tax- 
ation by the master, it is the 
practice to allow. Martin v. 
BeU and Another {Sheriff' of 
Middlesex), E. 57 G. 3. 220 

STAMP. 

L* being indebted to plaintiff, and 
about to sell his property by 
auction, gave an order in writing 
signed by him, and addressed to 
defendant (the auctioneer), " to 
pay to plaintiff, out of the pro- 
duce octhe sale of his goods and 
furniture, 200/. and interest, from 
2Sd of June last, due to plaintiff 
on warrant of attorney, and also 
110/. due to plaintiff for goods 
sold, for which several sums the 
receipt of plaintiff to be defend- 
ant's discharge:" Held, that this 
order reouired an inland bill 
stamp. Emly v. CoUine, E. 
57 G. 3. m 
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STATUTES. 

29 C/ir. 2. c. 3. #. 4. Frauds. 204 
6 G. 1 . c. 1 8. Bottomry. 1 52 

32 G.2. C.28. SherifF's Fee. 220 
50G.3. C.47. (L,&P.) Replevin. 
Costs. 128 

52 G. 3. c. 39. Pilot Act. Appeal. 

279 
52 G. 3. c. 130. *. 3. Frame break- 
ing. 182 

54 G. 3. c, 137. Scotch Bankrupt 
Act. 126 

55 G. 8. c. 99. (L. & P.) Baking on 
Sundays. Appeal. 258 

TOLL. 

See Pleading, 8. Poor Rate. 

A cart drawn by horses, laden with 
manure for the manurance of 
land} is exempt from toll. The 
King V. Adams, H, 57 G. 3. 

Page 52 

VARIANCE. 
See Covenant, S. 

1. Where plaintiff declared, incase 
for a malicious prosecution, that 
defendant maliciously, &c. charg- 
ed the plaintiff with having feloni- 
ously stolen certain articles, his 
property ; and it was proved that 
defendant laid an mformation 
before a magistrate, in which he 
deposed, that the said articles 
had been feloniously stolen, and 
that he suspected and believed^ 
and had good reason to suspect 
and believe, that they had been 
stolen by the plaintiff: Held, that 
the evidence supported the de- 
claration. Dissentiente Bayley J. 
Bavis V. 'Noake, H. 57 G. 3. 29 

2. In case for disturbance of com^ 
mon of pasture, plaintiff declared 
in respect of a messuage and lands 
for common for all his cattle 
levant and couchant : Held, that 



a lease to plaintiff's testator for 
years determinable on lives of a 
farm, &€. together toith reason^ 
able common of pasture^ was suf- 
ficient to sustain the right of 
common alleged in the declar- 
ation; and that this right was 
not destroyed by a subsequent 
conveyance to the plaintiff in fee 
of the farm and common of pas- 
ture thereto belonging and ap- 
pertaining; for this operated as 
a new grant of the common. 
Doidge ¥• Carpenter and Others^ 
H.51Q.S. Page 47 

3. Where plaintiff declared in cove- 
nant on a demise of lands, and 
the demise was of all that piece 
or parcel of ground and pre- 
mises, containing by estimation 
one acre: Held, that this was 
not a variance, for one piece will 
satisfy Uie term lands. Birch v. 
Gibbs and Another, H. 57 G. 3. 

115 

VOLUNTARY SETTLEMENT. 

1. J,Ln in consideration of mar- 
riage and a marriage portion, 
settled his estate by lease and 
release to the use of himself for 
life, then to trustees to preserve 
contingent remainders; remain- 
der to the use, that the wife 
should receive a rent charge 
thereout for life for her Jointure ; 
renuunder to the use of the first 
and other sons of the marriage in 
tail male ; remainder to the use 
of the first and other eons of 
settlor by any future wife in tail 
male; remainder to the use of 
settlor* s brothers respectively Jbr 
life, and to their first and other 
sons respectively in tail male: 
Held, that none of the limitations 
to the brothers of the settlor were 
good, as against a subseouent 
purchaser with notice. Jonnson 
v. Legard, H. 51 G. 3. 60 

2. A 
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WITNESS. 



2. A limitation in a marriage settle- 
ment in favour of the issue of a 
second marriage by the settlor, 
was held goocf against a subse- 
quent purchaser for Tsluable con* 
sideration. Clayton v. Earl of 
WUton and Others, H. 51 G. S. 
Page 67 n. 

WITNESS. 

On a question of settlement, the 
pamper haTing been removed to 
her maiden settlement, respon- 
dents called A, to prove her 



marriage with C, in order to get 
rid of the effect of a subsequent 
marriage of C widi the pauper : 
Held, that A, was a competent 
witness, for C. not havine; been 
called as a witness, she did not 
contradict him, and her evidence 
could not be used to criminate 
him. Rex v. The Inhabitants of 
All Saints, Worcester, E. 57 G. 3. 
Page 194 

WRITS, SIGNER OF. 
See Practice, 6. 
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